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VOTER-INTERVENORS’ BRIEF OPPOSING SUMMARY RELIEF

INTRODUCTION

No matter how tightly it shuts its eyes, the Pennsylvania Senate
Intergovernmental Operations Committee (“Committee’) cannot ignore the Voter-
Intervenors' and their constitutional rights. The Committee is no more entitled to
trample those rights through a mandamus action than it is through a motion to
enforce its Subpoena or any other mechanism. Whatever procedural mechanism it
seeks to use, in order to obtain voters’ personally-identifying information,
including drivers’ license numbers and the last four digits of Social Security
numbers, and to overcome Voter-Intervenors’ constitutional right to privacy in that
information, the Committee must establish a compelling government interest that
outweighs those constitutional interests and must show that its request is narrowly
tailored to that compelling government interest. Once again, however, it has made

no attempt to do so. The Committee does not even pay lip service to, much less

' Roberta Winters, Nichita Sandru, Kathy Foster-Sandru, Robin Roberts,
Kierstyn Zolfo, Michael Zolfo, Ben Bowens, the League of Women Voters of
Pennsylvania, Common Cause Pennsylvania and Make the Road Pennsylvania are
collectively referred to herein as “Voter-Intervenors.”



substantively address, Intervenor-Voters’ arguments that the Subpoena infringes

the constitutional rights of Pennsylvania’s nearly nine million registered voters.

This Court already concluded, in the currently-pending Consolidated
Proceedings addressing the same issues, that none of the Parties herein had a clear
right to relief, and that issues of material fact must be resolved through discovery
and an evidentiary hearing. January 10, 2022, Memorandum Order in
Consolidated Proceedings at Docket No. 310 MD 2022. Not willing to accept no
for an answer, the Committee initiated this new action and immediately moved
(again) for summary relief, all while trying to prevent the Voter-Intervenors from
participating in this new action. Yet, the factual record has not changed since this
Court’s January 10, 2022, Memorandum, and the same factual issues — and
disputes — remain. The Committee is no more entitled to summary relief here than

it was in the Consolidated Proceedings.

Even if the Committee were able to satisfy the stringent test necessary to
justify the massive and intrusive data request, the Committee would still need to
demonstrate that it has the technical expertise and has adopted appropriate
safeguards to control transfer, storage and access to the highly-sensitive data to
prevent breaches and thereby protect nine million voters’ constitutional privacy
rights. The Committee has not met its burden 1) to demonstrate a legitimate,

compelling interest in the personally-identifying information of all registered
2



voters, and 2) that the demand for this information, especially driver’s license and
social security numbers, is narrowly tailored for a legitimate purpose. And it

certainly has not established that it can protect this information if it receives it.

I. FACTUAL BACKGROUND

A. The Subpoena and its Purported Purpose

On September 15, 2021, Senator Cris Dush, in his capacity as Chair of the
Committee, issued a subpoena duces tecum to Veronica Degraffenreid, then Acting
Secretary of the Commonwealth (“Subpoena,” attached to the Committee’s
Petition for Review as Exhibit A). The Subpoena “ordered” the Secretary? to
“supply the following documents listed below” no later than October 1, 2021. The
Subpoena then listed the various documents and other information it required,
including:

A complete list containing the name, date of birth, driver’s

license number, last four digits of Social Security number,

address, and date of last voting activity of all registered voters

within the Commonwealth of Pennsylvania as of May 1, 2021,
by County.

(Exhibit A, 94). The Subpoena further requested additional lists of the same

information, broken down by individuals who voted in the November 2020

2 At the time of the Subpoena, Ms. Degraffenreid was the Acting Secretary
of the Commonwealth. At the present time, Leigh Chapman is the Acting
Secretary. In this brief, Voter-Intervenors refer to both as the “Secretary.”

3



election and the May 2021 primary, further broken down by the type of vote cast,
1.e., in-person, mail-in ballot, absentee ballot or provisional ballot (Exhibit A, 96-
13). Thus, the Subpoena on its face seeks personally-identifying information,
including date of birth, driver’s license number and partial Social Security number,
of every registered voter in the Commonwealth. As of December 31, 2020, there

were approximately nine million registered voters in the Commonwealth.

The Subpoena itself does not describe its purpose or the reasons why the
Committee needs personally-identifying information of any particular set of voters,
let alone all registered voters in the Commonwealth. At a September 15, 2021,
Committee hearing, when asked the purpose of the Subpoena, Senator Dush

responded:

Those documents are part of any audit that the auditor general
would conduct or anybody who is looking to verify the identity
of individuals and their place of residence and their eligibility
to vote.

(Transcript of 9/15/21 Hearing, attached to the Committee’s Application as Exhibit
B, at 17:4-8 (emphasis added)). See also Exhibit B, at 19:12-13 (““‘Again, it is to
verify the individuals”). When asked why it was necessary to verify the identity of

individual voters, Senator Dush responded as follows:

Because there have been questions regarding the validity of
people who have voted, whether or not they exist. Again, we
are not responding to proven allegations. We are

4



investigating the allegations to determine whether or not they
are factual.

(Exhibit B, 17:15-20 (emphasis added)). Senator Dush was asked on several
occasions why these “questions” warranted an investigation when testimony at
prior hearings revealed no issues regarding voter identity, and the transcript does

not show any response to those queries (Exhibit B, pp. 18-20).

B. The Lack of Factual Basis for the Subpoena

Before issuing its Subpoena, the Committee held a hearing on September 9,
2021 (Transcript of September 9, 2021 Hearing, attached to the Committee’s
Application as Exhibit A). According to Senator Dush, the purpose of the
September 9 hearing was to examine “Act 77° and how the regulatory issues of the
last-minute guidances [sic] came down that impacted it” (Exhibit A, at 61:18-24).
See also Exhibit A, at 70:17-22 (“the actions that led up to and during the last-
minute guidance from the Secretary”). Because the hearing was limited to Act 77
and last minute guidance on its implementation from the Department of State, and
was not intended to address any problems regarding voter identity, no testimony
was received, or other evidence presented, regarding any duplicate registrations,

fake registrations or voter identity irregularities or anomalies. Although not the

3 Act of October 31, 2019, P.L. 552, No. 77 (which provided for expanded
mail-in voting, among other election reforms)

5



intended subject of the hearing, the sole witness at that hearing, Fulton County
Commissioner Stuart Ulsh, testified that Fulton County had conducted an
investigation earlier that year that reported no instances of voting irregularities

(Exhibit A, 62:24 to 63:12).

Three separate legislative and joint government committees already have
examined the November 2020 election and found no voter identity irregularities or
anomalies. The House State Government Committee, which typically oversees the
Department of State and elections generally, held ten hearings and heard from 52
testifiers, as part of an investigation into Pennsylvania’s election laws. On May
10, 2021, that committee issued a report with its findings (A COMPREHENSIVE
REVIEW OF PENNSYLVANIA’S ELECTION LAWS: HOW PENNSYLVANIA CAN
GUARANTEE RIGHTS AND INTEGRITY IN OUR ELECTION SYSTEM, attached hereto as
Exhibit 1). Separately, the Senate Special Committee on Election Integrity and
Reform conducted its own investigation into the 2020 election, holding three
public hearings and hosting an online survey. That committee published its report
in June 2021 (REPORT ON THE SPECIAL COMMITTEE’S FINDINGS AND
RECOMMENDATIONS TO THE SENATE AND THE SENATE STATE GOVERNMENT
COMMITTEE, attached hereto as Exhibit 2). Finally, the Election Law Advisory
Board to the Joint State Government Commission, created by the General

Assembly, conducted yet another investigation and issued a report in June 2021

6



(ELECTION LAW IN PENNSYLVANIA: REPORT OF THE ELECTION LAW ADVISORY
BOARD FOR THE FISCAL YEAR 2020-2021, attached hereto as Exhibit 3). The
Reports of these Committees and Commissions do not reflect any findings of
irregularities or anomalies in voter identity or eligibility during the November 2020

election or May 2021 primary.

In response to numerous lawsuits alleging voting irregularities both before
and after the November 2020 election, the courts routinely dismissed such
allegations for lack of evidence of fake or duplicate registrations, or any issues
with voter-identity. See, e.g., Bolus v. Boockvar, No. 3:20-CV-1882-RDM, 2020
U.S. Dist. LEXIS 219337 (M.D. Pa. 2020) (denying injunction and dismissing
complaint for failure to show likelihood of success on the merits, adopting a report
and recommendation (2020 U.S. Dist. LEXIS 200373) that found: “Wholly lacking
is any allegation that collecting ballots in locations other than the office of the
County Election Board results in fraudulent ballots™); Donald J. Trump for
President, Inc. v. Boockvar, 502 F. Supp.3d 899, 906 (M.D. Pa. 2020) (granting
motion to dismiss claims, finding “One might expect that when seeking such a
startling outcome, a plaintiff would come formidably armed with compelling legal
arguments and factual proof of rampant corruption, . . . That has not happened.
Instead, this Court has been presented with strained legal arguments without merit

and speculative accusations, unpled in the operative complaint and unsupported by

7



evidence.”), aff’d, 830 Fed. Appx. 377 (3d Cir. 2020); Donald J. Trump for
President, Inc. v. Boockvar, 493 F. Supp.3d 331, 342, 373 (W.D. Pa. 2020)
(granting summary judgment to defendants after “extensive discovery” and
finding, “While Plaintiffs may not need to prove actual voter fraud [prior to the
election], they must at least prove that such fraud is ‘certainly impending.” They
haven’t met that burden. At most, they have pieced together a sequence of

uncertain assumptions . . .””) (opinions collectively attached hereto as Exhibit 4).

Thus, while Senator Dush referenced unspecified and unspoken “questions”
or “allegations” to support the issuance of the Subpoena, many different
governmental bodies comprising officials from both major political parties and
from all three of Pennsylvania’s branches of government, county elections
departments, and many federal and state courts have already considered these same
issues. None have identified any factual support for these so-called questions or
allegations that underlie the Committee’s highly intrusive demand for 9 million

voters’ personally identifying information.

C. Lack of Security Preparations for the Subpoenaed Information

When asked about security protocols for the personally-identifying
information that the Subpoena seeks, the Committee has provided only general
statements that the information will be “stored securely” and that any third party

vendor personnel would sign a non-disclosure agreement. Senator Dush stated

8



during the September 15, 2021, hearing that documents and data responsive to the
subpoena would be “held in legal counsel’s office until such time as we have a
finalized agreement and a contract for the investigator” (Exhibit B, 24:10-12). He
further stated that the data responsive to the Subpoena would be secured “just like
any other legal documents are secured within the senate legal offices” (Exhibit B,
24:16-20). The records of nine million Pennsylvania voters containing highly
sensitive personally-identifying information, however, are not the same “as any
other legal document” (Declaration of J. Alex Halderman, attached hereto as
Exhibit 5, at 417).

Dr. Halderman is Professor of Computer Science and Engineering, Director
of the Center for Computer Security and Society, and Director of the Software
Systems Laboratory at the University of Michigan in Ann Arbor. An important part
of his scholarship has been election security and techniques for conducting
rigorous post-election audits. He is Co-Chair of the State of Michigan’s Election
Security Advisory Commission, and has performed security testing of electronic
voting systems in California. Dr. Halderman is greatly concerned about the
Committee’s Subpoena, and has submitted a Declaration discussing those concerns
(Exhibit 5).

At the September 15, 2021 Committee hearing, Senator Dush could not

explain who would have access to the information except noting that those with



access would include his staff, his legal counsel, Senate Republican legal counsel,
possibly unidentified outside counsel, and unidentified third-party vendors (Exhibit
B, p. 20-21). With respect to vendors, Senator Dush noted “there is going to be a
need to have multiple investigators, multiple areas of expertise,” but those vendors
have not yet been identified (Exhibit B, p. 39:16-17). It is not known whether
other members of the Committee and their staffs and counsel also would have

acCcCcss.

Subsequently, the Committee has identified one vendor — Envoy Sage — with
no demonstrated experience in election investigation and no demonstrated track
record in maintaining large databases of personally-identifying information.
Secretary’s Application to file SurReply, and exhibits thereto, filed on or about
December 7, 2021 in the Consolidated Proceedings. Other than conclusory
statements regarding undefined “industry best practices,” the contract with Envoy
Sage includes no provisions describing how Envoy will receive the data, how and
where it will store the data, who will have access to the data, what it will do with
that data, how the data will be protected from unauthorized access, or how it will
delete the data. Nor has the Committee established that Envoy Sage has the
capability, know-how and personnel to actually secure the data, which is
particularly concerning given its lack of experience and the fact that it did not even

exist prior to August of 2020. /d.

10



Transferring, storing and sharing a large data set of sensitive, personally-
identifying information without the ability to employ, and experience employing,
industry-recognized best practices to protect that information creates substantial
risk (Exhibit 5, 422). Widely recognized standards exist to protect such
information (Exhibit 5, §425-28). See also House State Government Committee
Report (Exhibit 2), p. 60-61 (With respect to election security, expert testified that
“there must be a strong access control to the database to know who has access at
any time” and “cyber-attacks can be mounted to the system by an adversary
impersonating an individual through their Social Security number, found on the
dark web”). But the Committee has not indicated that it will, or demonstrated that

it can, comply with such standards (Exhibit 5, 924).

D. The Owners of the Subpoenaed Information

Voter-Intervenors include seven registered voters who reside throughout the
Commonwealth, and who cast votes in the November 2020 election and/or the
May 2021 primary. The Subpoena seeks information about, and belonging to,
Voter-Intervenors and other registered voters in the Commonwealth. All of the
individual Voter-Intervenors are concerned about the disclosure of their
personally-identifying information (Verified Petition in the Consolidated
Proceedings, attached hereto as Exhibit 6, §5-43). Each has particularized

concerns set forth in the Verified Petition for Review. Id.
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Voter-Intervenors also include three organizations which expend
considerable resources for the purpose of registering voters and ensuring that
eligible voters can exercise their right to vote (Exhibit 6, 4444-74). Their members
and constituents register to vote and choose to participate in elections based on the
reasonable expectation that their highly sensitive private personal information will
be kept confidential. Disclosure of voters’ private personal information works
against the mission of these organizations and would require the organizations to
divert resources and expend additional sums in an effort to try to protect that
information, educating their members and constituents regarding the risk to their
personal information, and encouraging them to participate in the process. In
particular, these organizations encounter resistance from voters who are wary of
providing their driver’s license number or last four digits of their Social Security

number because they fear misuse of that private information (Exhibit 6, 452, 61).

As discussed below, Voter-Intervenors have a reasonable expectation of
privacy in their personally-identifying information, and in fact, have a

constitutional right to maintain the privacy of that information.

E. The Substantial Risks of Unauthorized Disclosure of Personally-
Identifying Information

The unauthorized disclosure of voters’ highly sensitive personal information

would violate their constitutional right to privacy as explained below. Moreover,
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disclosure poses significant risk above and beyond the infringement of voters’
constitutional right to privacy, and the adverse impact on the voters’ constitutional

right to vote.

The risk from disclosure of sensitive personally-identifying information is
that thieves can create false accounts in individuals’ names, access bank accounts
or medical records, incur debt in a person’s name, and cause other severe
disruptions to an individual’s life (Exhibit 5, §18). An individual’s name and
address coupled with the last four digits of their Social Security number and/or
driver’s license number is enough to allow criminals to pose as the individual and
engage in various activities to enrich themselves at the expense of the individual
(Exhibit 5, q18). In particular, a criminal could use one’s name address, zip code
and last 4 digits of his or her Social Security number to access credit card

information and bank accounts (Exhibit 5, q19).

Several Voter-Intervenors previously have been victims of identity theft, and
are especially attuned to the risk of disclosure of their personally-identifying
information. Roberta Winters has twice had her private information disclosed
through data breaches, and her husband’s bank account was drained of all funds
(Exhibit 6, 96). Nichita Sandru’s debit card was hacked and used to make illegal
purchases (Exhibit 6, §14). Kathy Foster-Sandru’s debit card also was hacked

recently and used to make illegal purchases (Exhibit 6, §18). Robin Roberts’
13



husband bank card similarly was used to make unauthorized online purchases

(Exhibit 6, 922).

According to some estimates, it can take between 100 and 200 hours of an
individual’s time to recover from a stolen identity, especially when an impostor has
opened new accounts, applied for government benefits or taken other actions in the
name of the individual. The Identity Theft Resource Center reports that identity
theft victims suffer financial, emotional and physical impacts from identity misuse.
While the financial impacts vary, more than 21% of victims report that they lost

more than $20,000 to identity criminals (Exhibit 5, 420).

Voters’ private information can be disclosed through numerous mechanisms,
including hacking, phishing or other social engineering methods, breaches of
physical security, bribery, extortion, or insider attacks (Exhibit 5, 422). All of
these mechanisms could be used to access voters’ personally-identifying
information. Sharing this large dataset with many people, as yet unidentified, who
have no announced plans to reliably safeguard the information, creates a high risk
of a data breach (Exhibit 5, 9928-31). Given the Committee’s inability (or
unwillingness) to detail their security precautions around data transfer, storage and

access, enforcing the Subpoena would be “extremely risky” (Exhibit 5, 422).
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F. The Consolidated Proceedings.

In or around September 2021, three separate petitions were filed challenging
the Subpoena. The Court consolidated those petitions at Docket No. 310 MD 2021
(“Consolidated Proceedings”), and Voter-Intervenors, the same voters and
organizations as in this case, moved to intervene in the Consolidated Proceedings.
The Committee opposed Voter-Intervenors’ application, but this Court permitted
intervention. In the Consolidated Proceedings, the Committee and other
Respondents filed an Application for Summary Relief, specifically relying upon
the Administrative Code in support of its request that the Secretary immediately
respond to the Subpoena. See Respondents’ Brief in the Consolidated Proceedings
at 310 MD 2021 (filed October 22, 2021), at 12-13, 121 (specifically citing
sections 272 and 801 of the Administrative Code); January 10, 2022 Memorandum
and Order in the Consolidated Proceeding, at 4 n.5. Indeed, the Respondents there
argued (just as the Committee does here) that they had a right to this information
both pursuant to the Subpoena and pursuant to their statutory right under the

Administrative Code (Respondents’ Brief, at 121).

In response to those Motions, this Court held that the legislature’s
investigative role is subject to the limitations of the Constitution (January 10, 2022,
Memorandum and Order, p. 3). The Court then denied the cross-applications for

summary relief, finding material issues of fact:
15



The Court concludes that none of the parties have established
a clear right to relief given the outstanding issues of material
fact surrounding the issue of maintaining the privacy of voter
information and infrastructure.

Id. at p. 6 (emphasis added). The Consolidated Proceedings remain pending.

G. The Committee Launches a New Action.

While the Consolidated Proceedings remain pending, the Committee
commenced the instant action — an entirely new case — without including Voter-
Intervenors, and without even notifying Voter-Intervenors they would be filing, or
had filed, this new action. The Committee’s Petition for Review (filed March 11,
2022) is entitled “Petition for Review in the Nature of a Complaint in Mandamus,
Or, In the Alternative, To Enforce Subpoena.” It includes a mandamus count
(Count I) and a count seeking enforcement of its Subpoena (Count II). Both
Counts seek an order “compelling the Acting Secretary to immediately produce to
the Senate Committee all records responsive to the September 15, 2021 subpoenas
[sic] duces tecum, subject to the imposition of fines, costs and imprisonment”
(Petition for Review, p. 19). Once again, the Court granted Voter-Intervenors’

application for intervention over the Committee’s objection.*

*In its July 13, 2022, Order granting the Application to Intervene, the Court
sua sponte “struck” Voter-Intervenors’ Cross-Petition for Review on the basis that
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II. ARGUMENT

It is Voter-Intervenors, and the nearly nine million similarly situated
Pennsylvania voters, whose constitutional privacy rights are jeopardized by the
Committee’s Subpoena. The Committee’s Brief fails to mention the Voter-
Intervenors at all, other than as “those additional parties permitted to intervene”
(Brief, p. 9), and fails to mention the sensitivity of the private information it seeks,
describing the personally-identifying information only as “certain information
contained within the SURE system” (Brief, p. 8). Indeed, the Committee does not
even acknowledge that it seeks third-party information in the Secretary’s
possession, and that third parties have a recognized, constitutional right to privacy
in that information. Nor does it acknowledge the risks of identity theft and

financial fraud.

The Committee’s legal arguments, thus, are not based on the specific
information sought in the Subpoena, but rather, are based on its belief that it is
entitled to anything and everything it wants, without regard to anyone else’s

interest in the same material. Its argument, if accepted, means that legislative

the “cause of action and the relief are the same in both actions” (referring to the
Consolidated Proceedings).

17



committees are entitled to any and all information in the possession of the
Secretary, regardless of the purpose of the request, the interest the Committee
seeks to serve, whether the request is narrowly tailored to serve that interest, the
privacy or other interests of the third parties whose information is sought, the
ability of the Committee to safeguard that information, whether the request might
violate someone’s constitutional rights, etc. In short, the Committee contends that
its right to information is unlimited and brooks no exception.

Voter-Intervenors, on the other hand, do not contend that legislative
committees are never entitled to request information from the Secretary. They
simply contend that this Subpoena’s request for constitutionally-protected,
personally-identifying information is improper, and that the Secretary or this Court
must balance voters’ constitutional rights against the Committee’s interest in
obtaining that information. In its January 10, 2022, Memorandum and Order, this
Court recognized the competing interests here, including the constitutional right to
privacy, and found disputed issues of material fact. The Committee’s failure to
acknowledge this Court’s prior ruling, and voters’ constitutional rights, is fatal to

its application.
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A. Pennsylvania Law Zealously Guards the Right to Privacy,
and Plainly Protects Personally-Identifying Information
Against Legislative Subpoenas or Requests for Information.

This Court must start with a consideration of the interests at stake.
Pennsylvania’s “Constitution has historically been interpreted to incorporate a
strong right of privacy....” Commonwealth v. Alexander, 243 A.3d 177, 204 (Pa.
2020) (quoting Commonwealth v. Edmunds, 586 A.2d 887, 899 (Pa. 1991)). See
also Commonwealth v. Gindlesperger, 743 A.2d 898, 899 n.3 (Pa. 1999) (“strong
notion of privacy” in Pennsylvania); Commonwealth v. Waltson, 724 A.2d 289,
292 (Pa. 1998) (“notion of enhanced privacy rights” in Pennsylvania);
Commonwealth v. Matos, 672 A.2d 769, 773 (Pa. 1996) (“strong right of privacy”).
Another decision characterized privacy as “the most comprehensive of rights and
the right most valued by civilized [people].” Denoncourt v. Commonwealth State
Ethics Comm’n, 470 A.2d 945, 948-49 (Pa. 1983) (quoting Olmstead v. United
States, 277 U.S. 438, 478 (1928) (dissenting opinion of J. Brandeis)). In
Pennsylvania, therefore, this “right to privacy is as much property of the individual
as the land to which he holds title and the clothing he wears on his back.”
Pennsylvania State Educ. Ass’n v. Commonwealth Dep’t of Cmty. & Econ. Dev.,
148 A.3d 142, 151 (Pa. 2016) (“PSEA”) (citing Commonwealth v. Murray, 223

A.2d 102, 109 (Pa. 1966)).
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This decades-long commitment to safeguarding Pennsylvanians’ privacy is
rooted in the common law, the protection of “inherent and indefeasible rights” in
Article 1, Section 1 of the Pennsylvania Constitution, and the protection against
unreasonable searches and seizures in Article 1, Section 8. See, e.g., Stenger v.
Lehigh Valley Hops. Ctr., 609 A.2d 796, 800-02 (Pa. 1992); Murray, 223 A.2d at
109-10. The fact that this right emanates from multiple sources “is a recognition
that the constitution of our Commonwealth embodies a commitment to principles
that manifest themselves in a coherent pattern of protection of individual privacy.”
Seth F. Kreimer, The Right to Privacy in the Pennsylvania Constitution, THE

PENNSYLVANIA CONSTITUTION: A TREATISE ON RIGHTS AND LIBERTIES (Gormley,

Ed. 2020), at 788-89.

Pennsylvania’s longstanding commitment to safeguarding individuals’
privacy is stronger than protections under the U.S. Constitution. The Pennsylvania
Supreme court recently reaffirmed that, “Article 1, Section 1 of the Pennsylvania
Constitution provides even ‘more rigorous and explicit protection for a person’s
right to privacy’” than does the U.S. Constitution. PSEA, 148 A.3d at 151 (citation
omitted). See also Alexander, 243 A.3d at 206 (“Article I, Section 8 affords greater
protection to our citizens than the Fourth Amendment” and, referring also to

Article I, Section I, “[w]e must consider our charter as a whole . . .”).
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The right to privacy includes what is referred to as the “right of
informational privacy,” described as “the right of the individual to control access
to, or the dissemination of, personal information about himself or herself.” PSEA,
148 A.3d at 150. See also Inre T.R., 731 A.2d 1276, 1279 (Pa. 1999) (plurality)
(“There 1s no longer any question that the United States Constitution and the
Pennsylvania Constitution provide protections for an individual’s right to privacy .
.. [including] . . . the individual’s interest in avoiding disclosure of personal
matters . ..”). As discussed further below, personal information subject to
constitutional protection includes the personally identifying information

subpoenaed by the Committee.

Pennsylvania’s constitutional privacy rights indisputably apply to legislative
subpoenas. Pennsylvania courts, going back decades, have applied the
constitutional right of privacy to protect individuals from unjustified and overbroad
legislative investigations. See, e.g., Lunderstadt v. Pennsylvania House of
Representatives Select Comm., 519 A.2d 408, 415 (Pa. 1986); Commonwealth ex.
Rel. Carcaci v. Brandamore, 327 A.2d 1, 4 (Pa. 1974) (“Broad as it is, however,
the legislature’s investigative role, like any other governmental activity, is subject
to the limitations placed by the Constitution on governmental encroachments on
individual freedom and privacy”); McGinley v. Scott, 164 A.2d 424, 431 (Pa. 1960)

(“[L]egislative investigations must be kept strictly within their proper bounds if the
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orderly and long-established processes of our coordinate branches of government
are to be maintained”); Annenberg v. Roberts, 2 A.2d 612, 617-18 (Pa. 1938)
(“None of the rights of the individual citizen has been more eloquently depicted
and defended in the decisions of the Supreme Court of the United States than the
right of personal privacy as against unlimited and unreasonable legislative or other

governmental investigations....”).

1. Social Security Numbers and Driver’s License Numbers, In
Particular, Are Included Within the Right of Privacy

The Pennsylvania Supreme Court recently recognized that there are “certain
types of information whose disclosure, by their very nature, would operate to the
prejudice or impairment of a person’s privacy, reputation, or personal security, and
thus intrinsically possess a palpable weight that can be balanced by a court against
those competing factors that favor disclosure.” PSEA, 148 A.3d at 155. The Court
referenced earlier decisions protecting the personal information of constituents
who contacted elected officials as examples where “patently strong privacy
interests” outweighed the “weak, perhaps non-existent” public interest in favor of
disclosure. Id. (citing Sapp Roofing Co. v. Sheet Metal Workers’ Int’l Ass’n, Local
Union No. 12,713 A.2d 627 (Pa. 1998) (plurality), and Tribune—Review Publ. Co.
v. Bodack, 961 A.2d 110 (Pa. 2008)). Driver’s license and Social Security
numbers are particularly sensitive private information that merit heightened

protection.
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Pennsylvania law protects individuals’ privacy in Social Security numbers.
See PSEA, 148 A.3d at 158 (citing Times Publ’g Co. v. Michel, 633 A.2d 1233,
1237-38 (Pa. Commw. 1993), and Sapp Roofing, 713 A.2d 627 (refusing request
for names, addresses, Social Security numbers and phone numbers)). See also
Governor’s Office of Admin. v. Purcell, 35 A.3d 811, 813 (Pa. Commw. 2011)
(Social Security number part of the “holy trinity” for identity theft and deserves
special protection); Cypress Media, Inc. v. Hazleton Area Sch. Dist., 708 A.2d 866,
870 (Pa. Commw. 1998) (“[T]his Court has held that a person’s [personally-
identifying information including] Social Security number are not subject to
disclosure under the [previous Right-to-Know] Act because the benefits of
disclosing such information are outweighed by a person’s privacy interests in that
information.”) (citations omitted)). cf. Pa. State Univ. v. State Emples. Ret. Bd.,
935 A.2d 530, 539 (Pa. 2007) (“With regard to the right to privacy in one’s Social
Security number, . . . , we would have greater difficulty concluding that the public

interest asserted here outweighs those basic rights to privacy”).

Even partial Social Security numbers, i.e., the last four digits, are sufficient
to enable breaches of sensitive private data. Social Security numbers have been
called the “skeleton key” for identity theft criminals. Jonathan J. Darrow &
Stephen Lichtenstein, Do you Really Need My Social Security Number? Data

Collection Practices in the Digital Age, 10 N.C.J.L. & Tech. 1, 4 (2008). The first
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five numbers are relatively easy to recreate. For example, the first three digits
represent an “area number,” which identify a geographic area. Knowing where an
individual lives can help narrow down the possible combinations. In fact, using
“fairly standard computer algorithms,” investigators have been able to predict the
first five digits of Social Security numbers with alarming accuracy. “Social
Security Numbers are Easy to Guess,” Science Magazine, July 6, 2009, found at

https://www.science.org/content/article/Social-Security-numbers-are-easy-guess

(predicted first five digits on the first try 44% of the time). Thus, protecting the
last four digits of the Social Security number is of extreme importance in assuring

privacy (Exhibit 5, §19).

Courts across the country, in other contexts, have recognized the highly

sensitive nature of just the last four digits of Social Security numbers.’

> See, e.g., Curphey v. F&S Mgmt., LLC, 2021 U.S. Dist. LEXIS 25829, at
*14 (D. Az. 2021) (“The Court will not ask Defendants to violate their employees’
informational privacy unnecessarily. Defendants are not required to produce the
last four digits of employees’ Social Security number.”); Watt v. Fox Rest.
Venture, LLC, 2019 U.S. Dist. LEXIS 26959, at *24 (C.D. I11. 2019) (“Because the
last four digits of Social Security numbers is of marginal use in locating putative
collective members and the marginal use is outweighed by the privacy concerns of
putative collective members, the Court will not order Defendants to provide such
information”); Figueroa v. Harris Cuisine LLC, 2019 U.S. Dist. LEXIS 12271, at
*19 (E.D. La. 2019) (“The disclosure of dates of birth and the last four digits of
Social Security numbers raises significant privacy and Security concerns that
outweigh the plaintiff’s risk of failing to contact the potential class in this case,
where notice will be provided via mail, email, and text message.”); Firneno v.
Radner Law Grp., PPLC, 2016 U.S. Dist. LEXIS 142907, at *10-11 (E.D. Mich.
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Pennsylvania’s Right to Know Law also recognizes this, providing that “a record
containing all or part of a person’s Social Security number. . .” constitutes

“personal identification information” that is exempt from disclosure. 65 P.S.

§67.708(b)(6)(k)(A) (emphasis added).

Federal and state law likewise recognize the need to maintain the privacy of
driver’s license numbers because they can be used to identify particular individuals
just as easily as can Social Security numbers. Driver’s license numbers are
considered “personal information” that the government may not disclose under the
Drivers Protection Privacy Act, 18 U.S.C. §§2721, 2725(3). State law similarly
prohibits the disclosure of records relating to the driving record of any person, 75
Pa.C.S. §6114, and this Court has held that information included in a driver’s

license falls within this protection. Advancement Project v. Pennsylvania Dep’t of

2016) (“Plaintiffs persuasively argue that ‘the invasion of privacy caused by the
unauthorized viewing and retention of their personal credit and other information’
— including the last four digits of their Social Security number, their address, and
the exact amount of debt owed to creditors — is a de facto injury that satisfies the
injury-in-fact requirement.”); Acevedo v. WorkFit Med, LLC, 2014 U.S. Dist.
LEXIS 131269, at *30 (W.D.N.Y. 2014) (“Plaintiffs argue that they need the last
four digits of the potential plaintiffs’ Social Security numbers in order to locate
potential plaintiffs if notices are returned as undeliverable. The Court is not
persuaded that this rationale justifies disclosure of such sensitive information,
particularly given that the Court has no way of knowing if and/or how many
notices will be returned as undeliverable.”); White v. Integrated Elec. Techs., Inc.,
2013 U.S. Dist. LEXIS 83298, at *41 (E.D. La. 2013) (“the Court recognizes the
significant privacy and security concerns inherent in disclosing the last four digits
of class members’ Social Security numbers.”).
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Transp., 60 A.3d 891, 895-97 (Pa. Commw. 2013). In a recent case, the trial court
found driver’s license numbers to fall within the constitutional right of privacy and
prohibited disclosure, a point conceded by the appellant on appeal. Lancaster
County District Attorney’s Office v. Walker, 245 A.3d 1197, 1205, 1206 (Pa.
Commw. 2021) (Leavitt, J) (“the driver’s license and address information should

be redacted”).

Other state laws and security protocols buttress Pennsylvanians’ expectation
that Social Security numbers and driver’s license numbers will be kept confidential
and exempt from disclosure requirements. For example, Pennsylvania’s Right to
Know Law protects from disclosure Social Security numbers or driver’s license
numbers, among other information. 65 P.S. §67.708(b)(6)(k)(A). Similarly, the
Commonwealth’s Information Technology Policy includes both pieces of
information in its definition of personally-identifiable information (Pennsylvania
Information Technology Policy No. ITP-SEC025 (March 19, 2010),

https://www.oa.pa.gov/Policies/Documents/itp_sec025.pdf). See also Breach of

Personal Information Notification Act, 73 P.S. §§2301, 2302 (defining personal
information to mean last name, first name or initial, and any of the following:
Social Security number, driver’s license number, financial account number, and

credit or debit card number).
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Indeed, the security protocols for filing documents in Pennsylvania courts,
including this Court, acknowledge the importance of maintaining the
confidentiality of driver’s license and Social Security numbers. Each time an
attorney files a document in this Court, the attorney must verify that he or she has
redacted personally-identifying information. Public Access Policy of the Unified
Judicial System of Pennsylvania: Case Records of Appellate and Trial Courts,
attached hereto as Exhibit 7. That Policy specifically identifies Social Security
numbers and driver’s license numbers as “Confidential Information” that must be

redacted (Exhibit 7, Section 7.0(A)).

As a matter of law, driver’s license and partial Social Security numbers are
confidential and thereby protected by the constitutional right of informational

privacy.

2. Large Collections of Data Pose Heightened Levels of
Concern

Although Social Security numbers and driver’s license numbers are, in and
of themselves, highly confidential personally-identifying information, that
information is even more sensitive when combined with other personally-
identifying information such as name, address and date of birth. Together, those
five pieces of information make it easy for a bad actor to steal one’s identity or

commit financial fraud (Exhibit 5, 418 (“An individual’s name and address
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coupled with the last four digits of their Social Security number and/or driver’s
license number is enough to allow criminals to pose as the individual and engage
in various activities to enrich themselves at the expense of the individual.”)).
Accord Purcell, 35 A.3d 811, 813 (noting that theft experts consider name, date of
birth and Social Security as the “Holy Trinity,” because together they can be used
to commit financial fraud). For example, with just the name, address, zip code and
last four digits of the Social Security number, criminals can access credit card

information and bank accounts (Exhibit 5, 4 19).

When that same information is packaged together for multiple people, rather
than just one person, it is especially attractive to identity thieves (Exhibit 5, 416).
And where that information is available for nine million voters in one dataset, it
becomes an irresistible target. The Pennsylvania Supreme Court recently
acknowledged “the threat to privacy implicit in the accumulation of vast amounts
of personal information in computerized data banks or other massive government
files.” PSEA, 148 A.3d at 150, citing Whalen v. Roe, 429 U.S. 589, 605 (1977). As

Dr. Halderman explains:

The database of nine million Pennsylvania voters including
driver’s license and the last four digits of Social Security
numbers is an attractive target for many reasons, not least its
financial value. This data has a monetary value proportional to
the number of people it represents, and it could command an
even higher price because of the number of records that have
multiple data points per individual. Voter registration records
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with name, address, date of birth, last four digits of Social
Security number and driver’s license number would be a
treasure trove of neatly packaged information that could
command a high price on the “Dark Web.”

(Exhibit 5, 421). See also Darrow & Lichtenstein, Do you Really Need My Social
Security Number?, 10 N.C.J.L. & Tech. at 13 (“Unfortunately, the aggregation of
vast amounts of data is like the hoarding of treasure: while few will bother to pick
up a penny lying on the sidewalk, a bank vault full of cash will draw thieves and

imposters from far afield.”).

The Committee does not appear even to understand the need for (much less
to demonstrate the desire and the wherewithal to implement) the appropriate level
of security for this massive collection of private information. The National
Institute for Standards and Technology, the Commonwealth and the Federal Trade
Commission all have issued guidance for creating security protocols to secure
personally-identifying information (Exhibit 5, §925-27), and all indications are that
the Committee does not have the expertise or capacity to implement any of these
measures (Exhibit 5, 924). Without such security protocols, the risk that further
disclosure will compound the initial privacy violation (disclosure of personally-
identifying information to the Committee) is substantial (Exhibit 5, 428 (“There is
no evidence that the Committee has implemented or is in a position to adopt these
measures, and until and unless they do, voters’ private data turned over to the

Committee would be highly vulnerable™)).
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B. The Committee Is Not Entitled to Summary Relief on Count
I Because It Has Failed to Establish Any of the Required
Elements for Mandamus.

These privacy interests, and the Secretary’s response to the Committee’s
request, demonstrate that the Committee has failed to establish a right to
mandamus.

The courts routinely describe mandamus as an “extraordinary remedy.” See,
e.g., Jackson v. Vaughn, 777 A.2d 436, 438 (Pa. 2001). Mandamus is only
available when each of the following elements are met: (1) the plaintiff has a clear
legal right to relief; (2) the defendant has a corresponding duty to act, and the act is
ministerial rather than discretionary; and (3) there is no other appropriate and
adequate remedy. Phila. Firefighters’ Union v. City of Phila, 119 A.3d 296, 303
(Pa. 2015); Jackson, 777 A.2d at 438; Pennsylvania Dental Ass'n v.
Commonwealth Insurance Dep’t, 516 A.2d 647, 652 (Pa. 1986). Mandamus may
not be used to establish rights to relief; rather, it is only available to enforce rights
that already have been clearly established. Boyer v. Pennsylvania Dep 't of
Transp., No. 513 MD 2020 (Pa. Commw. July 26, 2022); Brown v Wetzel, No. 318
MD 2015 (Pa. Commw. Sept. 9, 2016). This writ is “rarely issued,” and the
burden of proof to establish the above elements is on “the party seeking this

extraordinary remedy.” Baron v. Com., Dept of Human Services, 169 A.3d 1268,
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1272 (Pa. Commw. 2017). The Committee here has not established any of the
required three elements.
1. The Committee Cannot Establish a Clear Legal Right to

Voters’ Constitutionally-Protected, Personally-Identifying
Information.

To satisty the “clear legal right” requirement, the Committee relies solely on
two sections of the Administrative Code that provide that the Secretary “shall”
grant access to her books and records (Brief, p. 14-15). The Committee argues that
“because no legal authority exists that allows Respondents to ignore their legal
obligation under these provisions—Respondents are required to produce the
subpoenaed information” (Brief, p. 15). The Committee 1s mistaken. Actually,
there is legal authority that precludes or limits the Secretary from producing
voters’ personally-identifying information, and limits the Committee’s access to
that information—that authority is the Pennsylvania Constitution.

There can be no “clear legal right” supporting mandamus where the asserted
right is inconsistent with the Constitution. Statutes and regulations cannot undo or
invalidate the constitutional right to privacy. Robinson Twsp. v. Pa. Pub. Util.
Comm’n, 83 A.3d 901, 975 (Pa. 2013) (citing Page v. Allen, 58 Pa. 338, 338
(1868)). See also January 10, 2022 Order in the Consolidated Proceedings at 310
MD 2021, p. 3 (“Broad as it is, however, the legislature’s investigative role, like

any other governmental activity, is subject to the limitations placed by the
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Constitution on governmental encroachments on individual freedom and privacy,’
quoting Com. Ex rel. Carcaci v. Brandamore, 327 A.2d 1, 4 (Pa. 1974)). Indeed,
in construing statutory language, the General Assembly is presumed not to intend
to violate the Constitution. 1 Pa.C.S. §1922; Tremont Twsp. Sch. Dist. v. W.
Anthracite Coal Co., 73 A.2d 670, 673 (Pa. 1950).

There also can be no dispute that the right to privacy under the Pennsylvania
Constitution includes “the right of the individual to control access to, or the
dissemination of, personal information about himself or herself.” PSEA, 148 A.3d
at 150. See also Section II(A), infra, of this Brief. And in the absence of some
compelling reason, government agencies have a constitutional duty to prevent “all
government disclosures of personal information” even in the absence of any
specific statutory requirement to do so. Reese, 173 A.3d at 1159.

Under black-letter Pennsylvania law, any attempt to override the right to
informational privacy is subject to a balancing test that guards that right from
unwarranted intrusion. See PSEA, 148 A.3d at 151; see also, e.g., Easton Area Sch.
Dist. v. Miller, 232 A.3d 716, 732-33 (Pa. 2020); Reese, 173 A.3d at 1145-46.
That balancing analysis must take into account the rights and arguments of the
individuals whose private information is threatened with disclosure. City of
Harrisburg v. Prince, 219 A.3d 602, 605 (Pa. 2019). To justify its request for

millions of voters’ personally-identifying information, the Committee must show
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that “the government interest [in the information sought] is significant and there is
no alternate reasonable method of lesser intrusiveness to accomplish the
governmental purpose.” Denoncourt v. Commonwealth State Ethics Comm’n, 470
A.2d 945, 949 (Pa. 1983); accord In re T.R., 731 A.2d 1276, 1280 (Pa. 1999);
Stenger v. Lehigh Valley Hosp. Ctr., 609 A.2d 796, 802 (Pa. 1992). And the
Pennsylvania Supreme Court repeatedly has held that our Constitution requires
courts to permit individuals to assert their constitutionally-protected privacy rights,
and then balance those rights against the government’s demonstrated interests in
the information, before the disclosure of such information. See, e.g., Easton Area
Sch. Dist., 232 A.3d at 733 (“Before the government may release personal
information, it must conduct a balancing test to determine whether the right of
informational privacy outweighs the public’s interest in dissemination”); Reese,
173 A.3d at 114546 (“Before disclosing any section 614 information, however,
the State Treasurer must perform the balancing test set forth in [PSEA]”).

The broadly-worded Administrative Code provisions cited by the Committee

did not intend to, and could not, erase the constitutional right to privacy.® Thus,

® The National Voter Registration Act provides an interesting parallel. That
Act generally provides that “all records” relating to voting must be publicly
available, yet courts still require redaction of Social Security numbers and driver’s
license numbers from voter registration records before allowing access to such
files. 52 U.S.C. §20507(1)(1); see, e.g., Pub. Interest Legal Found. v. Boockvar,
431 F. Supp.3d 553, 562-63 (M.D. Pa 2019) (noting that driver’s license numbers
are nevertheless protected by other statutes); Project Vote/Voting for Am., Inc. v.
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there can be no “clear legal right” to someone’s constitutionally-protected
personally-identifying information. Rather, the extent of the Committee’s “right”
can only be determined by a balancing of the interests at stake. Denoncourt, 470
A.2d at 949; accord In re T.R., 731 A.2d 1276, 1280 (Pa. 1999); Stenger, 609 A.2d

at 802. That balancing has not yet occurred.’

This Court already has held (in the Consolidated Proceedings) that the
legislature’s investigative role is subject to the limitations of the Constitution.
January 10, 2022, Memorandum and Order in the Consolidated Proceedings at 310
MD 2021, p. 3. There, the Court went on to deny cross-applications for summary

relief, finding:

The Court concludes that none of the parties have established
a clear right to relief given the outstanding issues of material

Long, 752 F. Supp.2d 697, 711-12 (E.D. Va. 2010) (requiring redaction of social
security numbers), aff’d, 682 F.3d 331 (4 Cir. 2012).

" In any event, the Committee cannot, on the present record, satisfy this
balancing test. See pp. 46-57 of this Brief, infra. The Committee has not included
in its brief any arguments regarding (a) alleged waiver of Voter-Intervenors’ right
to privacy; (b) whether the right to privacy should apply to “inter-governmental”
requests for information; or (¢) whether all branches of government should be
considered a “single entity”” for purposes of evaluating constitutional rights to
privacy. Because it has not done so, and because this Court already has addressed
these issues in the Consolidated Proceedings, Voter-Intervenors likewise will not
address those issues. To the extent the Committee seeks to raise these issues in a
reply brief or during oral argument, Voter-Intervenors rely on the authority and
arguments set forth in their Reply Brief filed in the Consolidated Proceedings on or
about November 8, 2021.
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fact surrounding the issue of maintaining the privacy of voter
information and infrastructure.

Id. at p. 6 (emphasis added). The Committee was one of the parties that moved for
summary relief in the Consolidated Proceedings, and specifically relied upon the
Administrative Code in support of its request for relief. See Respondents’ Brief in
the Consolidated Proceedings (filed October 22, 2021), at 12-13, 121 (specifically
citing sections 272 and 801 of the Administrative Code); January 10, 2022
Memorandum, at 4 n.5. Indeed, the Respondents there argued (just as the
Committee does here) that they had a right to this information both pursuant to the
Subpoena and pursuant to their statutory right under the Administrative Code

(Respondents’ Brief, at 121).

Especially given this Court’s prior ruling, and the lack of any factual
development since that time, the Committee has not established, and cannot
establish, a clear right to relief. Lingenfelter v. 2013 Bucks County Board of
Elections, No. 2233 CD 2013 (Pa. Commw. March 20, 2015) (no clear right to
relief where court previously rejected identical arguments). The same issues of

material fact that existed in January still exist today.

Similarly, even apart from that ruling, the Committee cannot establish a
clear to right to relief because the Consolidated Proceedings remain pending and

no balancing of interests has yet occurred. Baron v. Com., Dep’t of Human
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Services, 169 A.3d 1268, 1273 (Pa. Commw. 2017) (“Petitioner admits that the
Disclosure Order he seeks to enforce is the same order under attack in the
Consolidated Appeals, including a cross-petition /e filed. . . . These Consolidated
Appeals were pending at the time he filed the Mandamus Petition. . . . Under these
circumstances and applicable law, Petitioner cannot state a claim for mandamus.”);
Crockett v. Southeastern Pennsylvania Transp. Auth., No. 2068 CD 2011 (Pa.
Commw. May 23, 2012) (because review of agency decision was sought and is
pending, the right to documents has not been finally determined, and thus
mandamus is unavailable). And the Committee cannot satisfy this balancing test in

any event. See pp. 46-57, infra, of this Brief.

The Committee has not established a clear legal right, and therefore, its

mandamus claim fails at the first step.

2. The Secretary Does Not Have a “Corresponding Duty” And
Any Such Duty is Not Ministerial.

The second requirement for mandamus actions is that the defendant has a
“corresponding duty to act” in response to the plaintiff’s clear legal right, and that
the duty to act is ministerial, rather than discretionary. “A writ of mandamus
cannot issue to ‘compel performance of a discretionary act or to govern the manner
of performing [the] required act.” Phila. Firefighters’ Union v. City of Phila, 119

A.3d 296, 304 (Pa. 2015) (quoting Fagan v. Smith, 41 A.3d 816, 817 (Pa. 2012)).
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a. Duty to Consider Voters’ Interests and Balance Them Against
the Committee’s Interest.

Here, the Secretary does not have a duty to turnover to the Committee
constitutionally-protected personally-identifying information of third parties.
Rather, she has an affirmative duty to protect, and NOT divulge, voters’
personally-identifying information. Pursuant to Title 25, this private information is
available only to the Secretary and any employees or agents she assigns to
administer the Statewide Uniform Registry of Electors (SURE) system, as well as
elected officials in the relevant county. 25 Pa. C.S. §1222(c) (SURE system shall
“ensure the integrity” of registration records “by prohibiting unauthorized entry . .
.”). Indeed, Pennsylvania law imposes criminal sanctions for accessing the SURE
system without lawful authority. 25 Pa.C.S. §1707.

Although Pennsylvania statutes and regulations permit production of some
information in certain voters’ registration applications for certain purposes, these
statutes and regulations do NOT allow access to Social Security numbers or
driver’s license numbers. For example, upon an authorized request, the
Department of State may provide the name, address, date of birth and voting
history of a voter, 4 Pa. Code §183.14, but voters’ unique identifiers, driver’s
license number or Social Security number are specifically excluded from any such
production. §183.14(c). Further, for certain categories of voters, home addresses

likewise are excluded. §183.14(c)(4) and (5). See also 25 Pa.C.S. §1404. Street

37



lists (lists of voters arranged by street or house number or alphabetically by
surname) may be compiled for individual districts, limited to names and addresses,
4 Pa. Code §183.13(a), and even this limited information is subject to safeguards.
§183.13(c). This regulation specifies that a voter’s signature, unique identifier,
driver’s license number and the last four digits of his/her Social Security number
shall not be made available. §183.13(c)(5). See also 25 Pa.C.S. §1403.

Even as a matter of common law, custodians of personal information of third
parties must avoid improper release of sensitive personal information. Dittman v.
UPMC, 196 A.3d 1036, 1047 (Pa. 2018) (employer, who required employees to
provide confidential information, including Social Security number, had a common
law duty to exercise reasonable care to maintain the confidentiality of that data and
not expose that information to others). The obligations on custodians of data that
arise from Pennsylvania’s right to privacy are even stronger. And the obligation to
maintain the confidentiality of information applies equally to government entities
and officers. As the Supreme Court has observed,

[T]he citizens of this Commonwealth . . . have a right to

informational privacy, namely the right of an individual to

control access to, and dissemination of, personal

information about himself or herself. Accordingly, we ruled

that before the government may release personal information, it

must first conduct a balancing test to determine whether the

right of informational privacy outweighs the public’s interest in

dissemination. In so ruling, we were clear that ... the PSEA
balancing test is applicable to all government disclosures of
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personal information, including those not mandated by the
RTKL or another statute.

Reese v. Pennsylvanians for Union Reform, 173 A.3d 1143, 1159 (Pa. 2017)
(emphasis added, citations omitted). See also City of Harrisburg, 219 A.3d at 618
(requiring assessment of constitutional right of privacy in context of right to know
request—which by definition is seeking information held by a public entity); PSEA,
148 A.3d at 146, 150-52 (same); Denoncourt, 470 A.2d at 947-48 (same).

b. The Need to Consider Counter-vailing Interests Precludes
Mandamus Relief.

Thus, in response to the Committee’s request, the Secretary must allow
voters an opportunity to be heard, and then balance the voters’ rights against the
rights of the Committee in deciding whether to share the voters’ personally-
identifying information. Given this, the Secretary’s response to the Committee’s
request for information cannot reasonably be described as “ministerial.” Rather, it
involves the exercise of judgment and a balancing of interests. Phila. Firefighters’
Union v. City of Phila, 119 A.3d 296, 304 (Pa. 2015) (A ministerial act admits of
“no discretion in the municipal officer” (quoting Lhormer v. Bowen, 188 A.2d 747,
750 (Pa. 1963)).

This Court previously has held that, where a balancing of interests must be
performed, mandamus is not an available remedy. Maute v. Frank, 670 A.2d 737

(Pa. Commw. 1996). There, an incarcerated individual sought materials that were
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necessary to practice his religion, and the prison countered that allowing the
individual those materials was inconsistent with the orderly administration of the
prison. The Court found that “[b]ecause the purpose of mandamus is not to
establish legal rights but to enforce those rights which have already been clearly
established, . . . he must show that his claim for relief is so clear that the Prison
Officials have no choice but to give him the materials he claims necessary . . .”
670 A.2d at 739. But given that the interests must be weighed against one another,
the plaintiff could not establish the clear legal right in a mandamus action:

The mere fact that whether religious articles are permitted is

balanced against the need for orderly administration of the

prison makes it a discretionary act and not a ministerial one,

making mandamus not maintainable.
Id. at 740. Similarly, acts that require some judgment or discretion cannot be the
basis for a mandamus action. Phila. Firefighters’ Union v. City of Phila, 119 A.3d
296, 304 (Pa. 2015) (despite requirement that “[v]acancies shall be filled by
promotion whenever possible . . .,” the City retained the discretion to defer new
promotions until a new promotional list was created); McFalls v. Municipality of
Norristown, No. 737 CD 2021 (Pa. Commw. Jan. 21, 2022) (where municipality
responded to right to know request, albeit with heavy redactions, mandamus would

not lie); Brown v. Wetzel, No. 318 MD 2015 (Pa. Commw. Sept. 9, 2016)

(although inmate made a right to know request for information that he otherwise
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would be entitled to, jail officials maintained the discretion to deny the request
based on interests of the jail).?

c. The Secretary Has Responded, Albeit Not In the Manner the
Committee Would Like.

Moreover, mandamus is not available when plaintiff simply disagrees with
the manner in which the defendant responded. Rather, it is only appropriate to
compel a state to act when it has not acted; that is, when it is “sitting on its hands.”
Pennsylvania Dental Ass’n v. Com., Insurance Dep’t, 516 A.2d 647, 652 (Pa.
1997). “It must not be turned into a general writ of error or writ of review lest we
further encourage interlocutory and piecemeal appellate review, or multiple
appeals with their attendant burdens and delays.” Id. See also McFalls v.
Municipality of Norristown, No. 737 CD 2021 (Pa. Commw. Jan. 21, 2022) (where
municipality responded to right to know request, albeit with heavy redactions,

mandamus would not lie).

8 The Committee pretends that the word “shall” in the Administrative Code
provisions is all it needs to establish its clear legal right and the Secretary’s
corresponding duty (Brief, p. 15-16). Yet the Committee willfully ignores the
other statutory and regulatory requirements cited above, as well as the
constitutional interests at stake. The Committee’s failure to even acknowledge
these other interests is remarkable, and is fatal to its motion. There were no such
other interests in Clark v. Meade, 85 A.2d 169 (Pa. 1951) and Clark v. Meehan, 80
A.2d 64 (Pa. 1951), or any of the other cases cited by the Committee, so those
decisions are easily distinguishable and of limited utility here.
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Here, the Secretary was not sitting on her hands. Rather, she voluntarily
produced some information and sought a court ruling with respect to what else she
must produce. As the Committee acknowledges, the Secretary provided some
information in response to six separate requests (Committee’s Brief, p. 11). The
Committee takes issue with whether this response was “meaningful,” but it cannot
dispute that the Secretary produced information on four separate occasions.
Moreover, the Committee cannot dispute that the Secretary sought guidance from
the Court as to her obligations in response to the Committee’s efforts. Thus, the
Committee is challenging the manner or extent of the Secretary’s response, which

is not an appropriate use of mandamus, as described above.’

? The Committee then argues that mandamus is available “even if the
existence and/or scope of the duty must be found and defined in the mandamus
action itself” (Brief, p. 21). Not true. This Court has stated repeatedly that
mandamus may not be used to establish rights to relief; rather, it is only available
to enforce rights that already have been clearly established. Boyer v. Pennsylvania
Dep’t of Transp., No. 513 MD 2020 (Pa. Commw. July 26, 2022); Brown v Wetzel,
No. 318 MD 2015 (Pa. Commw. Sept. 9, 2016). The cases cited by the Committee
(Volunteer Firemen’s Relief Ass’n of City of Reading v. Minehart, 203 A.2d 476,
479 (Pa. 1964), and Coppolino v. Noonan, 102 A.3d 1254, 1263 (Pa. Commw.
2014), aff’d, 125 A.3d 1196 (Pa. 2015)) are not to the contrary. In each of those
cases, although the right was clearly established, the defendant was misinterpreting
that clear law. The Court was able to dismiss the defendant’s misinterpretation and
confirm that the plaintiff’s right to relief was clear.

Here, the Secretary’s response involves the weighing of competing duties
and interests rather than an erroneous or willful misinterpretation of established
law. In any event, even where a misrepresentation of established law is argued,
disputed issues of fact nevertheless preclude summary relief. Volunteer Firemen's
Relief Ass'n v, 203 A.2d at 480 (remanding for resolution of fact disputes).
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d. The Committee Has Not Established a Clear Duty to Produce
Personally-Identifying Information of Third Parties.

There CANNOT be a clear legal duty to violate someone’s constitutional
rights. See Coppolino, 102 A.3d at 1278 (cited by the Committee) (where
complying with the alleged statutory duty would violate one’s constitutional rights,
“the courts have no choice but to remedy such violations”). And certainly not a
“ministerial” duty to do so. Rather, when individual constitutional rights are at
stake, an agency must exercise some judgment in how to respond, which will
include a balancing of interests. Nor is the Secretary sitting on her hands. The
Committee takes exception to the manner and extent of her response, but she
responded nonetheless. For these reasons, the Committee has not established the

second element of its mandamus claim.

3. The Committee Has an Alternative, Adequate Remedy

The third requirement to maintain an action in mandamus is the lack of
another appropriate and adequate remedy. “A want of any other adequate remedy
is established when there is no alternative form of relief.” Phila. Firefighters’
Union v. City of Phila, 119 A.3d 296, 304 (Pa. 2015).

The Committee’s Petition for Review (filed March 11, 2022) is entitled
“Petition for Review in the Nature of a Complaint in Mandamus, Or, In the

Alternative, To Enforce Subpoena” (emphasis added). It includes two counts:
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Count I is its purported mandamus claim, and Count II seeks enforcement of its
Subpoena. Both Counts seek an order “compelling the Acting Secretary to
immediately produce to the Senate Committee all records responsive to the
September 15, 2021 subpoenas [sic] duces tecum, subject to the imposition of
fines, costs and imprisonment” (Petition for Review, p. 19). In its Brief in Support
of its Application for Summary Relief, the Committee argues that a writ of
mandamus is its “only adequate and complete remedy,” yet in the very next
sentence, it claims that it is entitled to summary relief on Count II as well, and
Count II seeks the same relief (Brief, p. 30).

The Committee has an alternative remedy that would provide it the same
relief as it seeks in its mandamus action—an order compelling the Secretary to
respond to the Subpoena. The mere fact that the Committee asserts two counts
seeking the same relief demonstrates this fact. The fact that it moved for summary
relief in the Consolidated Proceedings, again seeking the same Order, further
demonstrates that fact. The Senate’s power of civil contempt is yet another

potential avenue for relief.!

10 The Committee argues that its ability to hold someone in criminal
contempt is not an adequate remedy, without mentioning its power of civil
contempt (Brief, p. 27-28). The Committee seems to have forgotten its arguments
against equitable jurisdiction for the Consolidated Proceedings. There, the
Committee argued that the Senate’s civil and criminal contempt powers provided
an adequate, alternative remedy for the Secretary to raise any issues she would like
to raise, and that adequate, alternative remedy warranted a dismissal of the claims
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Realizing that it cannot meet this standard, the Committee tries to redefine
its “desired relief” as the “production of subpoenaed documents pursuant to their
statutory obligation” (Brief, p. 25 (emphasis added)), rather than simply the
production of subpoenaed documents. First, that is not the Committee’s desired
relief. The Committee’s desired relief is the production of records responsive to
the Subpoena, as articulated in its Petition for Review. Second, parsing out
different bases for the requested relief does not qualify as “different relief.”
Otherwise, the requirement of no alternative remedy would always be overcome,
by simply seeking relief “pursuant to Count I,” or “pursuant to [insert each specific
claim here].”

The Pennsylvania Supreme Court already has held that mandamus is
unavailable where another cause of action is pending seeking constructively the
same remedy:

Appellants must demonstrate that there is no other adequate or

appropriate remedy at law. We reject Appellants’ arguments

for mandamus simply because there is another remedy at law:

the cause of action that we have recognized earlier in this

opinion. If Appellants ultimately can prove that they are

entitled to injunctive relief, the remedy afforded will be the

same as if a court issued a writ of mandamus: increased

funding. Hence, the fact that the cause of action provides

constructively the same remedy as plaintiffs seek in mandamus,
as such, renders a writ of mandamus unavailable to Appellants.

raised in equity. Respondents’ “Jurisdictional Brief” in the Consolidated
Proceedings at 310 MD 2021 (filed February 15, 2022), at pp. 16-21.

45



Kuren v. Luzerne County of the Commonwealth of Pennsylvania, 146 A.3d 715,
751 (Pa. 2016). See also Boyer v. Pennsylvania Dep’t of Transp., No. 513 MD
2020 (Pa. Commw. July 26, 2022) (availability of statutory appeal means
mandamus not available); Lingenfelter v. 2013 Bucks County Board of Elections,
No. 2233 CD 2013 (Pa. Commw. March 20, 2015) (“Mandamus does not lie where
there are other remedies available, such as a declaratory judgment action.”); Sewell
v. Solomon, 465 A.2d 130 (Pa. Commw. 1983) (where statutory remedy available,
mandamus will not lie).

The Committee has an alternative avenue of relief in Count II. The
Committee also has an alternative avenue of relief in the Consolidated
Proceedings. Indeed, it moved for summary relief in those proceedings seeking the

same relief it seeks here. Mandamus is not available.

C. The Committee Is Not Entitled to Summary Relief on Count I or
Count II Because It Has Not Demonstrated a Significant or
Compelling Interest in the Requested Private Information, and
Even if it Came Forward With Such Evidence, Any Such Interest
Does Not Override Voters’ Privacy Rights

The Committee’s Application ignores the voters’ constitutional rights. In
support of its application to enforce the Subpoena, it simply argues that it has the
authority to issue subpoenas generally (Brief, p. 31) and cites the general test for

validity of subpoenas, as though that is all that is required (Brief, p. 32). The
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Committee appears to hope that, if it doesn’t mention the Voter-Intervenors or their

constitutional rights, perhaps the Court will not notice them.

Whether or not the Subpoena is valid in the first instance, the Committee
still must meet a higher threshold before it can override constitutional rights. In
particular, before any government entity discloses, or forces the disclosure of, any
private, personal information, the Pennsylvania Constitution requires a balancing
of whether the right of informational privacy outweighs the public’s interest in
disclosure. See, e.g., Reese, 173 A.3d at 1145-46. See also PSEA, 148 A.3d at 154;
City of Harrisburg, 219 A.3d at 618. Given Pennsylvania’s zealous protection of

the right to privacy, the Committee bears a heavy burden:

Privacy claims must be balanced against state interests. Our test
of whether an individual may be compelled to disclose private
matters, as we stated it in Denoncourt, is that “government’s
intrusion into a person’s private affairs is constitutionally
justified when the government interest is significant and there is
no alternate reasonable method of lesser intrusiveness to
accomplish the governmental purpose.” 470 A.2d at 949. More
recently, we have stated the test in terms of whether there is a
compelling state interest. Stenger, 609 A.2d at 802. In reality,
the two tests are not distinct. There must be both a compelling,
i.e., “significant” state interest and no alternate reasonable
method of lesser intrusiveness.

InreT.R., 731 A.2d at 1280 (1999) (emphasis added) (citing Denoncourt, 470
A.2d at 949; Stenger, 609 A.2d at 802). This balancing test is in addition to any

statutory restrictions such as those pursuant to the right to know law, and applies to
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any government disclosure of personal information. Reese, 173 A.3d at 1159
(“applicable to all government disclosures of personal information, including those

not mandated by the [Right to Know Law] or another statute”).

The Committee has not met its burden described above and, for the reasons
outlined below, cannot do so. The Committee has not identified any legitimate
interest, let alone one that outweighs voters’ significant privacy interests, and has
not established that there are no less-intrusive methods of satisfying any such
interest. As a result, the Court should deny the Committee’s Application for

Summary Relief.

1. The Committee Cannot Satisfy Its Burden of
Demonstrating Any Interest, Let Alone a Compelling or
Significant Need for this Information.

The Committee has failed to advance a coherent justification for its electoral
review, much less why it needs all nine million voters’ driver’s license and partial
Social Security numbers. When explaining the purpose of its investigation as a
whole, Senator Dush stated: “to evaluate our election code is working and to
confirm whether or not these things and their worth — if there were things that need
to be changed in the law to make our elections run better for everyone” (Exhibit A
to Committee’s Application, at 2:22 to 3:1). Although the Committee may have
some interest in improving election laws, a general interest in examining whether

the current law is working and whether changes can be made, cannot constitute a
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sufficient interest to override constitutional rights. Otherwise, constitutional rights

would be illusory. Under such reasoning:

-an interest in improving the tax laws would justify disclosure of
every tax-paying citizen’s tax returns and financial records

-an interest in improving health care at state hospitals would justify
disclosure of each patient’s medical records

-an interest in improving the way our justice system is
administered would justify disclosure of internal court documents
and communications.

In other words, the General Assembly would be entitled to any document it wanted
as long as it purported to be seeking to improve the law. As demonstrated by the
cases limiting legislative subpoenas discussed above, supra, the General

Assembly’s authority is not nearly so expansive.

Similarly, with respect specifically to the Subpoena’s request for voters’
constitutionally-protected personal information, Senator Dush stated that the
Committee’s purpose is to “verify the identity of individuals and their place of
residence and their eligibility to vote” (Exhibit A, at 16:22-17:20). When asked
why it was necessary to verify the identities of individual voters, Senator Dush
responded by referring only to unspecified and unsubstantiated allegations by

unidentified individuals who supposedly had raised unspecified “questions”:

Because there have been questions regarding the validity
of the people who have voted, whether or not they exist.
Again, we are not responding to proven allegations. We
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are investigating the allegations to determine whether or
not they are factual.

(Id., at 17:15-20). No facts have been developed, either in this action or in the
Consolidated Proceedings that have been pending for close to a year, that would

provide any substantiation to such “questions” or “allegations.”

Courts have cautioned against “fishing expeditions,” where there is no

evidentiary basis to intrude upon privacy rights:

Anyone who respects the spirit as well as the letter of the
4th Amendment would be loath[e] to believe that
Congress intended to authorize one of its subordinate
agencies to sweep all our traditions into the fire . . . and to
direct fishing expeditions into private papers on the
possibility that they may disclose evidence of crime . . . .
It is contrary to the first principles of justice to allow a
search through all the respondents’ records, relevant or
irrelevant, in the hope that something will turn up.

... The analogies of the law do not allow the party wanting
evidence to call for all documents in order to see if they do
not contain it. Some ground must be shown for supposing

that the documents called for do contain it . . . . Some
evidence of the materiality of the papers demanded must
be produced.

... We assume for present purposes that even some part
of the presumably large mass of papers . . . may be so
connected with charges . . . as to be relevant . . ., but that
possibility does not warrant a demand for the whole.
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Lunderstadt, 519 A.2d at 413 (Opinion announcing Judgment of the Court)
(quoting FTC. v. American Tobacco Co., 264 U.S. 298, 305-307 (1924) (emphasis

added in Lunderstadt)).

The Committee held one evidentiary hearing, and the sole witness testified
that no irregularities or anomalies had been found (Exhibit A). As discussed
above, two legislative committees and a Joint State Government Commission
investigated the November 2020 election and the May 2021 primary. See House
Statement Government Committee (Exhibit 1); Special Committee on Election
Integrity and Reform (Exhibit 2); and Joint State Government Commission created
by the General Assembly (Exhibit 3). None of them produced evidence to support

allegations of systematic voter fraud.

Moreover, litigants (including some Committee members) raised allegations
of fraud and other election improprieties in dozens of lawsuits in 2020, none of
which resulted in findings sustaining the allegations. In rejecting one of the last
election challenges, Judge Bibas of the U.S Third Circuit Court of Appeals
observed that, “calling an election unfair does not make it so.” Donald J. Trump
for President, Inc. v. Secretary, Com. Of Pennsylvania, 830 Fed. Appx. 377, 381
(3d Cir. 2020). That observation also summarizes the outcome of the

approximately 30 lawsuits challenging different aspects of the Pennsylvania 2020

51



election that were filed before, during and immediately after Election Day. See

Exhibit 4, and discussion on pp. 7-8, supra, of this Brief.

Again, if allegations were sufficient to overcome constitutional rights, then
constitutional rights would be illusory. Anyone can make an allegation. Indeed,
one who wanted to conduct an investigation could himself make or provoke such
allegations in order to justify the investigation he seeks. An allegation by itself
does not justify intrusion of a single person’s constitutional rights, let alone the
constitutional rights of nine million Pennsylvania voters. Where the requesting
entity fails to present evidence supporting its interest in constitutionally-protected
information, this Court has not hesitated to prevent the disclosure of that

information. See Pennsylvania State Education Ass’n by Wilson v.

Commonwealth, 981 A.2d 383, 386 (Pa. Commw. 2009).

Nor has the Committee offered any evidence to explain why voters’
constitutionally-protected personal information is necessary for any such
investigation. In prior investigations, the investigating bodies did not seek the
information now sought by the Committee. Moreover, any purported explanation
falls flat. If the purpose is to look for duplicate registrations, that comparison can
be done without transferring the information outside of the SURE system, where it
currently is securely housed (Exhibit 5, 429). Therefore, this purpose does not

justify the Subpoena. If the purpose is to look for fake registrations, that would
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entail an investigation into specific voters. Unless the Committee intends to
investigate each and every voter, then the Subpoena is overbroad. And if the
Committee is serious about investigating all, or even a portion of, Pennsylvania’s
nine million registered voters, the effort would require a massive amount of staff,
and for that reason alone would expose voter’s private information to great risk of

further disclosure (Exhibit 5, 429).

The mere fact that others have conducted investigations into the November
2020 election and May 2021 primary cuts against any legitimate interest in yet
another investigation. And the fact that these prior investigations did not require
the subpoenaed information undermines any legitimate need for that information.
At least one court already has found that Social Security numbers were
unnecessary for a similar investigation. Greidinger v. Davis, 988 F.2d 1344, 1354
n.19 (4th Cir. 1993) (“Virginia’s interest in preventing voter fraud and
participation could easily be met without the disclosure of SSN and the attendant
possibility of a serious invasion of privacy that could result from that disclosure.
Most assuredly, an address or DOB would sufficiently distinguish among voters
that share a common name.”). And at least one news organization was able to look
for voting irregularities without this information as well. See C. Ullery, “We
analyzed almost 30 million rows of Pennsylvania voter registration data. Here’s

how,” Bucks County Courier Times (January 27, 2022), found at:
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https://www.buckscountycouriertimes.com/story/news/2022/01/27/explaining-our-

analysis-pennsylvania-voter-registration-data/9207638002/.

Because the Committee has no factual basis for its purported interest, and
cannot establish that the subpoenaed information is necessary, the Committee fails
to meet the exacting standard to justify access to this private information. The
Committee has not demonstrated and cannot demonstrate ANY legitimate interest,

let alone a compelling interest.

2. Voters’ Interests Significantly Outweigh Any Interest of the
Committee

Because the Committee fails to meet its burden of showing a compelling or
significant interest in the information — indeed it has shown no legitimate interest
at all — no balancing of interests is even necessary. However, even if the
Committee could demonstrate some minimal interest, such interest is far
outweighed by the voters’ privacy interests in their personally-identifying

information.

The interest of the Voter-Intervenors and their members and constituents is
significant — “the most comprehensive of rights and the right most valued by
civilized [people].” Denoncourt, 470 A.2d at 948-49 (Pa. 1983) (quoting Olmstead
v. United States, 277 U.S. 438, 478 (1928) (dissenting opinion of J. Brandeis)).
Pennsylvania courts repeatedly have referenced the “strong” privacy right in
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Pennsylvania, even stronger than that provided by the U.S. Constitution. See,

supra, section I11(A) of this Brief.

The disclosure of the subpoenaed information carries significant risks.
Voters’ private information can be disclosed through numerous mechanisms,
including hacking, phishing or other Social engineering methods, breaches of
physical security, bribery, extortion, or insider attacks (Exhibit 5, 422). The risk to
individuals from disclosure of sensitive personally-identifying information is that
thieves can create false accounts in individuals’ names, access bank accounts or
medical records, incur debt in a person’s name, and cause other severe disruptions
to an individual’s life. The subpoenaed information allows criminals to pose as the
individual and assume their identity, thus creating havoc (Exhibit 5, q18). In
particular, a criminal could use the name, address, zip code and last 4 digits of
one’s Social Security number to access credit card information and bank accounts
(Exhibit 5, §19). The Committee has provided no assurances that it can comply
with standards for protecting this sensitive information (Exhibit 5, 9924, 28).
Further, the Committee’s failure to clearly identify who would have access to this
information, and its stated intention to use third party contractors, makes the risks
even greater (Exhibit 5, 430). See also Darrow & Lichtenstein, Do you Really
Need My Social Security Number?, 10 N.C.J.L. & Tech. at 17 (discussing dangers

of outsourcing to contractors and business partners).
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In the face of these privacy rights and risks, the Committee must come
forward with something more than unsubstantiated allegations. It has not done so.
A general interest in improving election law or preventing fraud, without any
factual basis to show that fraud is occurring, cannot outweigh, and is not a basis for

infringing, constitutional rights.

3. Even if the Committee Musters Some Evidence to Support a
Legitimate Interest, the Subpoenas Are Not Narrowly
Tailored, and There are Reasonable, Less-Intrusive Means
That Serve Any Such Interest.

The Committee purportedly is requesting the personally-identifying
information of all nine million registered voters in Pennsylvania in order to “verify
the identity” of unidentified voters about whom it has unspecified “questions.” Even
if there were a factual basis (rather than just “questions”) to believe that ineligible
voters cast votes in certain voting precincts, the collection of personal information
for every registered voter in the Commonwealth would be a grossly overbroad
method of identifying those supposed voters. Lunderstadt, 519 A.2d at 413 (“We
assume for present purposes that even some part of the presumably large mass of
papers . . . may be so connected with charges . . . as to be relevant . . ., but that
possibility does not warrant a demand for the whole”, quoting FTC. v. American
Tobacco Co., 264 U.S. 298, 305-307 (1924)). See also Chester Hous. Auth. v.
Polaha, 173 A.3d 1240, 1252 (Pa. Commw. 2017) (providing information in a less

intrusive manner and finding further response “not constitutionally justified”).
56



If the Committee were to offer evidence of voting irregularities in, for
example, Precinct 1 of Dauphin County, then depending on the level of evidence
presented, perhaps the Committee could argue that it had a legitimate interest in
accessing private information of certain voters within that precinct. The Committee
has not even tried to make such a showing. But even in that hypothetical, the
Committee could pursue its purposes through less intrusive means—for example, by
collecting names, addresses and dates of birth only, or by asking the Department of

State to investigate. See Ullery, supra, at p. 53 of this Brief.

The Committee offers no basis for assessing whether the Subpoena is
narrowly tailored to any purported interest. Instead, it ignores the voters’ interests
altogether, and has assumed blindly that it is entitled to the private information of
every single registered voter in the Commonwealth. This notwithstanding the
Court’s earlier conclusion that the Constitution applies to the Committee’s

investigation and that the Committee had not established its right to this information.

This overreach is unparalleled, and is especially concerning because of the
lack of factual basis for the allegations. The Committee should be required to
produce the factual basis for the Subpoena. Assuming the Committee can establish
some factual basis, only then can the parties and the Court determine if the Subpoena
is appropriately tailored to serve that interest and does not outweigh voters’

constitutional rights.
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III. CONCLUSION

The Committee has not met, and cannot meet, its burden of showing a
significant or compelling interest in the constitutionally-protected personal
information of nine million Pennsylvanians. The Committee has not identified any
factual basis for its asserted interest, offering instead only unsubstantiated
allegations, which, as a matter of law, cannot overcome constitutional rights. Nor
can the Committee satisfy its burden of showing that its Subpoena is narrowly
tailored to meet any legitimate interest. Therefore, the Committee is not entitled to

summary relief.

Similarly, the Committee cannot establish a right to mandamus. Without
balancing the interests of the Voter-Intervenors against the Committee’s interests,
there is no clear right to relief and there is no corresponding duty on the part of the
Secretary. Moreover, the Secretary’s duty is anything but ministerial, and the
Committee has alternative avenues of relief. For these reasons as well, summary

relief is inappropriate.

Finally, the Court already resolved this issue. The Court previously
recognized that the Committee’s demand for information is subject to
constitutional limitations, and that the Committee had not, on the present record,

established a right to relief. The record has not changed, and there is no basis for a
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different result here. The Court should, consistent with its January 10, 2022,

Memorandum, once again deny the Committee’s application for summary relief.

Dated: August 10, 2022
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Executive Summary

Last session, the General Assembly passed numerous legislative proposals on elections that were

signed into law. Late in 2020, there

“I've tuned into a good number of the hearings, and
I've really been impressed by the step-by-step approach
that you 've taken, focusing on actual things that
happened in this past election and not getting down the
rabbit hole of things that might have happened or
could’ve happened or that somebody thought could ve
happened or might 've happened. And I think it’s in that
spirit that 1'd like to address you all today.”

-David Thornburgh, President and
Seventy

were lawsuits filed prior to the
2020 General Election and many
after the election. Further, the
coronavirus pandemic presented
many challenges to the 2020
election. Our job is to review the
election law in its entirety and
assess how our elections are
administered with a base law from
1937, newly adopted updates to
that law, election policy set by the

CEO, Committee of

Pennsylvania Supreme Court,
election guidance issued by the

Department of State, and elections operated by 67 counties across the Commonwealth.

For the General Assembly to take up election reform, there must be clarity as to what our
election law requires and how elections are administered in all 67 counties. As the Majority

Chairman of the Pennsylvania House
State Government Committee, my
goal was to hold extensive hearings
on the Commonwealth’s election law
and administration of elections in
order to fix any identified problem
within the election system and to
regain the voters’ trust in our
elections. To achieve this, we held
multiple hearings to walk the
committee and the public through
how elections occur and ascertain the
need for changes. It is essential for
legislative oversight to create a
baseline of understanding and facts.

“We’re encouraged to see how this committee has
shown its complete commitment to access and
transparency in holding these hearings. Chairman
Grove has ensured that each meeting is streamed and
made available to the folks at home, that each
meeting is recorded and posted for later access, and
that Pennsylvanians are now able to participate in
the process through the use of an online form. This
committee has increased access for public
participation because transparency encourages trust.
That is what we must do with the election code
moving forward.”

- Khalif Ali, Executive Director, Common Cause
Pennsylvania
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The House State Government Committee held ten hearings with roughly 31.5 hours of total
hearing time and hearing from 52 total testifiers including 7 House Members. Several of the
testifiers participated in multiple
hearings. The hearings highlighted
“Well, I've been impressed with the questions and and prioritized testimony from county
the line of questions from the Committee Members election directors, the Pennsylvania
and the testimony. I think, you know, I feel like you're — Department of State, national election
genuinely trying to figure out what exactly is the best  experts, and election experts from
way to go with this. And, you know, while I know other states. Testifiers gave insight on
where you sit on the political spectrum on many of the challenges they faced during the
vou, I think, too, though, you're listening and you're 2020 election due to the passage of
trying to figure out what is really truly the best for Act 77 of 2019 and Act 12 of 2020.

the Commonwealth.” The changes to the Election Code
- Shane Fitzgerald, Executive Director, Bucks County  caused a great burden on counties and
Courier Times and The Intelligencer; PA State county officials.

Editor, USA Today Network

Additionally, the committee sought
input from voters to garner feedback
on the election hearings and topics. It is essential to be transparent and provide a voice to the
people as the committee reviews the election and works to improve the election process. By
doing so, the committee received approximately 280 responses, with the top five concerns being
voter ID, mail-in ballots, lack of trust in voting machines, signature verification and the timeline
for when mail-in ballots need to be received. These responses gave greater insight on the
concerns voters have across the Commonwealth and how the committee can address these issues
for future elections.

It is no secret that additional election law changes need to be made. Throughout these hearings,
our counties have expressed their top priority is election reform. Both Democrats and
Republicans have introduced numerous elections bills, with more being introduced almost daily.
Change in our current election law and process is a bipartisan request and is a necessity moving
forward. By doing nothing, the Commonwealth will continue to revisit the same issues every
election, an outcome which is unacceptable for our voters, election volunteers, county election
employees and the Department of State.

Furthermore, regardless of political affiliation, Pennsylvanians take their elections very seriously
and are passionate about voting. As elected officials, we must complete our due diligence to
provide citizens with the best possible election process that is transparent, has integrity and is
accessible.

This report offers a summary of each hearing provided by the written testimony provided by

each testifier and the official hearing transcripts. Along with the hearing summaries, hearing
highlights and recaps are provided.
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Report Highlights and Recaps

Department of State’s Election Guidance

1. A lack of uniformity in administration of the election led to mistrust, and these
inconsistencies between counties arose in part due to the guidance process and how it was
applied.

= Restoring uniformity is crucial to improving the election process.

2. During the 2020 Election, Department of State issued guidance caused confusion among

county administrators, particularly due to the volume and timing of guidance.
= Administrative guidance should be used sparingly and issued as far in advance of
an election as possible.

3. Under the current Election Code, the Department and the Secretary have a great deal of
discretion in interpreting and applying the law according to their views.

= Clearer statutory language that eliminates ambiguities would reduce the need for
administrative guidance and strengthen election uniformity.

SURE System, the Election Management System, and Other Election Information Technology

1. The SURE System is unable to meet the demands of the mail-in voting system and the
needs of counties.
= A replacement for the SURE System will soon be implemented and must perform
to a much higher standard to adequately operate Pennsylvania’s elections moving
forward.
2. The permanent mail-in ballot list both confuses voters and burdens county administrators.
= Elimination of the permanent mail-in ballot list would ease burdens on county
administrators and provide a simpler process for voters.
3. Third-party applications for voter registrations or mail-in ballots confuses voters and
burdens county administrators.
= Restricting the mailing of third-party applications for mail-in ballots and voter
registrations, or requiring disclaimers on these applications, would improve voter
confidence and benefit county administrators.

Election Audits

1. The post-election audits currently required by Pennsylvania’s Election Code are outdated
and in need of improvement.
= Best practices in other states can serve as models for a more enhanced auditing
process, including audits of all parts of the election system.
2. Results from the audits currently performed are not adequately publicized or even
collected statewide.
= Audits that are conducted transparently and consistently across the state, then
released publicly could better reassure Pennsylvanians that election outcomes are
accurate.
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3. Audits of elections are often conducted by the same entities that oversee the elections
themselves. This lack of independence is not allowed in accepted auditing standards.
= Having an independent entity such as the Auditor General conduct post-election
audits could provide additional reliability and oversight.

Voter Registration

1. Web API platforms used by third-party groups present security concerns and are
unnecessary given the introduction of online voter registration through the Department of
State.

= Further codifying online voter registration would ensure its continued availability
and present an opportunity for eliminating the risk inherent in third-party Web
API programs.
2. A voter registration deadline only 15 days prior to an election is burdensome on counties
and does not allow for proper safeguards to be applied to registration systems.
= Returning the voter registration deadline to 30 days prior to an election, as it was
prior to Act 77, would benefit counties while providing additional election
integrity.

3. Counties are currently able to register a voter prior to receiving all required information
for that voter, a process that introduces risk and uncertainty into the election process.

= Requiring that all necessary biographical and citizenship information be received
and verified prior to accepting a voter registration application would enhance
election integrity and simplify county administrative processes.

= Timely exchange of data from other states, including through full utilization of
the ERIC system, would improve voter list accuracy.

= New SURE system must reduce human and data entry error.

Certification and Operation of Voting Machines

1. Pre-testing of election machines should be conducted publicly and transparently, with
software updates also subject to certification.
= Certifying all systems and software used in election administration, conducting
tests in public, transparent ways, and requiring pre-election testing of machines,
would reassure voters of the integrity of the election process and safeguard
against fraud or attacks. Florida provides a model of best practices in this area.
2. Voting machines have an inevitable shelf life and replacement date; Pennsylvania must
plan to provide counties with the resources they need to update election infrastructure
when necessary.
= Pennsylvania should plan for the regular need to update election infrastructure,
including for ways to provide counties the resources they need to afford new
machines when necessary.
3. Although all voting machines are required to be completely disconnected from the
internet, other types of technological developments can be used to enhance election
administration and integrity.
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= By properly utilizing emerging technology to operate and streamline elections
administration, Pennsylvania can ensure election integrity while reducing the
burden on county administrators.

No Excuse and Mail-in and Absentee Ballots

1. The current timeline for ballot requests does not reflect a feasible timeline for delivering

and returning a ballot, failing both voters and election administrators.
= Establishing an earlier deadline for requesting a mail-in ballot would improve
election integrity and relieve the burden placed on county administrators.

2. Signature verification must be applied to mail-in and absentee ballots in an accurate,
uniform manner across the Commonwealth.

= Other states use training and enhanced technology to provide reliable ballot
tracking and authenticity confirmation, as well as signature verification, gaining
additional election integrity.

3. Voter ID should be implemented fairly and accessibly, with all eligible voters able to
receive a free compliant identification.

= Most states utilize voter ID requirements to ensure elections are conducted with
integrity, providing Pennsylvania with many models for how such a policy can be
applied fairly.

4. Any place where a ballot is being cast should be treated as a polling place, with
meaningful access for bipartisan observers as well as consistent accessibility
requirements.

= The Election Code should provide uniformity in ensuring that all places where
voting occurs are subject to the same regulations regarding accessibility,
transparency, electioneering, and security.

County Election Day Operations and Satellite Election Offices

1. Election rules should be set far ahead of Election Day, with no last-minute changes that
will likely be inconsistently applied.
= QOther states’ best practices include the publication of enforceable election rule
handbooks far in advance of an election, as well as adequate funding for poll
worker training, providing a model for improving Pennsylvania’s administration.
2. Act 77 burdened counties with an unsustainable election system, both financially and
practically, as well as an impractical administrative timeline in the weeks prior to an
election.
= FEasing Act 77’s administrative and financial burden on counties should be at the
forefront of improvements to the Election Code. This likely requires more
practical timelines for the voter registration and mail-in ballot systems.
3. Transparency and uniformity across all 67 counties require enhanced training of staff as
well as requirements for public access to all parts of the election process.
= Confidence in Pennsylvania’s election process would be strengthened by
increased training of election administrators and clearer, uniform guidelines on
transparency in election operations.
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Election Integrity & Accessibility Policy

1. Cybersecurity threats to elections are ongoing and must inform election administration at
every level.
= County and state election administration should be continually guarded against
new and emerging cybersecurity threats.
2. Pennsylvania’s 1937 Election Code is outdated and insufficient to serve the needs of all
Pennsylvanians, particularly disabled voters.
= Modernization of the Election Code must include consideration of accessibility
for disabled voters in all aspects of the election process.
3. Trust in the election process requires that all voters can have confidence that their ballots
were counted as cast, and that only eligible voters participated in an election.
= Safeguards ensuring adequate election integrity are crucial to restoring the
public’s confidence in the accuracy of election results.

An Overview of How Other States Conduct Elections

1. Best practices adopted by other states over recent decades provide an abundance of
models for Pennsylvania to study and emulate as we look to modernize our Election
Code.

= Pennsylvania does not begin election reforms in a vacuum, but rather has models
of more effective election administration in states across the country that we
should learn from.

2. Kentucky shows that election reform can and should be a bipartisan endeavor, expanding
voter access while streamlining election administration and protecting integrity.

= Expanding voter access and ensuring election integrity are not opposing goals, but
rather can be balanced in ways that merit bipartisan support for improvement.

3. Other states provide training manuals and standard rulebooks binding all counties in
administering elections uniformly, an approach that would benefit Pennsylvania in
fulfilling our constitutional requirement of uniformity.

= Enhanced training standards, binding administration rulebooks, and other tools
utilized by several states would serve Pennsylvania’s constitutional mandate of
uniformity in elections.

4. Election audits are not limited to post-election, result confirming audits. All aspects of
the election system should be audited, including voter registration and list maintenance,
operations and resource allocation, and training processes.

= Audits of all parts of the election system can provide increased public trust and
understanding of the many aspects of the election process.
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Hearing Schedule

Department of State’s Election Guidance
January 21, 2021
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January 28, 2021
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February 11, 2021
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March 25, 2021
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April 8, 2021
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April 15, 2021
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Department of State’s Election Guidance

Highlights®

e A lack of uniformity in administration of the election led to mistrust, and these
inconsistencies between counties arose in part due to the guidance process and how it was
applied.

e During the 2020 Election, Department of State-issued guidance caused confusion among
county administrators, particularly due to the volume and timing of guidance.

e Under the current Election Code, the Department and the Secretary have a great deal of
discretion in interpreting and applying the law according to their views.

Hearing Summary

On January 21, 2021, the State Government Committee held a hearing to gain an understanding
of the Department of State’s election guidance and how it is used in the administration of
elections.? For this hearing, the committee received testimony from former Secretary of the
Commonwealth Kathy Boockvar and Jonathan Marks, Deputy Secretary for Elections and
Commissions, Pennsylvania Department of State.® At this hearing, guidance document
discussion centered around three areas: process, specific guidance documents and county impact.

With respect to process, testifiers were asked to explain election guidance and to walk through
the process of developing and implementing the guidance.* Ms. Boockvar explained in
Pennsylvania there are certain levels of state rules, but there are other rules which are left to the
discretion of the counties.®> The guidance is issued to carry out these laws is for the best interest
of the voters and creates consistency across the Commonwealth.® When members asked if
counties have to follow the Department’s guidance to the letter of the law, Boockvar informed
the committee:“[t]he guidance is persuasive. It’s usually not directory unless the statute that
governs it says that it’s directive. So sometimes you’ll see the language directive. That’s where
it’s mandated.”’

A question was raised as to how to “streamline” the guidance.® The Secretary explained there
“needs to be a balance between county discretion and the ability for the Department of State to
direct uniformity.”® However, there are also some instances which should be uniformly followed
and therefore directives rather than guidance would be necessary.® When members asked what
section of the law gives the Secretary the power to issue directives, Marks said the article in the
Election Code on electronic voting systems states explicit authority for the Secretary to issue

1 Chairman’s Recap. Jan. 21, 2021. https://s3.us-east-2.amazonaws.com/pagopvideo/656418815.mp4

2 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 1. 012121SG (state.pa.us)

3 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 4. 012121SG (state.pa.us)

4 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 19. 012121SG (state.pa.us)

5 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 23. 012121SG (state.pa.us)

6 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 23-24. 0121215G (state.pa.us)
7 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 24. 012121SG (state.pa.us)

8 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 36. 012121SG (state.pa.us)

9 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 39. 012121SG (state.pa.us)

10 state Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 40. 012121SG (state.pa.us)
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directives.!! Under the statute (Marks could not recall), the Secretary has the authority to demand
certain reports from counties, as necessary.?

Ms. Boockvar was asked how the Department decides whether sending out official guidance is
more appropriate than sending out an email containing guidance. Ms. Boockvar stated all
guidance is issued uniformly to all counties, however, it comes down to the timing of when
changes are made, such as court decisions being issued late at night.'® In this case, an email
would be sent, in order for the information to reach the county in a short amount of time.**
Deputy Secretary Marks was asked about the email he had sent to counties at 9pm before
election day in regard to providing “information to party and candidate representatives during the
pre-canvass period that identifies voters whose ballots have been rejected.”*® Deputy Secretary
Marks responded that the purpose of the email was to ensure counties understood the pre-canvass
process and counties knew the pre-canvass process should be done transparently and openly with
representatives of campaigns and candidates present.’® When asked if the Deputy Secretary had
any expectations on how counties were going to implement the directive he had sent out, Marks
responded: “I didn’t.”” Marks went on to say: “[t]hat really would depend on exactly the method
each county used to conduct the pre-canvass.”'8

There were several specific guidance documents discussed which had been developed during the
2020 election cycle. Members expressed concerns with the October 28™, 2020 Guidance to
counties with regard to segregating the 10,000 ballots received after 8pm November 3'9.1°
Boockvar said that for election returns, ballots received after 8pm on November 3" and before
5pm on November 6 were not counted for either the Presidential race nor Congressional races.?°
When asked about the rationale for not counting the segregated ballots received after November
3" at 8pm and if she used her discretion not to count the ballots for the federal races but to do so
for state races, Boockvar replied: “Correct.”?

Members asked further what would happen if the courts decided to procced with the counting of
the segregated ballots and what would happen with the certification process.?? Boockvar said
there is a precedent for the counties to give new certifications, but she did not know the actual
process and would get back to the committee. She further stated, none of the segregated ballots
would have changed the outcome of any race.?® Members asked about guidance provided to
counties pertaining to naked ballots or ballots which did not include a secrecy envelope.? It was

11 state Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 72. 012121SG (state.pa.us)
12 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 73. 012121SG (state.pa.us)
13 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 25-26. 012121SG (state.pa.us)
14 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 26. 012121SG (state.pa.us)
15 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 40. 012121SG (state.pa.us)
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further stated there was guidance to count those ballots, but the Supreme Court of Pennsylvania
ruled the requirement for a secrecy envelope was neither ambiguous nor unreasonable.?
Members pointed out the guidance was in direct contradiction with what the Court ruled. Ms.
Boockvar explained the guidance was developed before the court issued that decision.?® She
further stated, counties were asking questions whether they should count the naked ballots and
the Department determined that they should.?” Boockvar said, in every state which uses secrecy
envelopes, the state will count the ballot even if it does not arrive in a secrecy envelope.?® When
the Supreme Court of Pennsylvania ruled against the guidance, the guidance was withdrawn, and
counties were told not to count the naked ballots.?°

When members asked about undated ballots not being counted for elections moving forward and
if this guidance will become a directive, Boockvar explained the Department: “[c]an only issue
directives on things that we are statutorily given the authority to make it a directive.”*° She went
on to say the Guidance issued to counties on September 28" said ballots must be signed and
dated.®! So, unless the Department has specific statutory directive authority, it cannot be put out
as a directive.3? Marks said there is specific authority pertaining to voter registration but there is
directive authority, authority to issue directives, on voting systems.* Marks stated there is no
broad authority to issue regulations on all things involved in elections.3*

Boockvar was also asked about guidance relating to satellite election offices and what statutory
provisions allowed for them.*® Boockvar did not give a specific provision but indicated that Act
77 allowed for “early voting.””3®

Finally, questions were raised concerning county impact. Members asked how the Secretary
intended to develop “continuity and uniformity across the counties” since the Secretary stated
that guidance was not binding.>” Ms. Boockvar explained that there are some areas where it
would be “helpful to have more of a directed nature, more uniformity.”® One example
mentioned was poll worker training to “give the counties time, the poll workers time, to learn
those new processes.”%

Members asked the testifiers about the challenges facing counties in future elections with one-
third of Pennsylvania counties’ election directors having retired or resigned prior to, during, or

%5 State Government Committee Hearing Transcripts: Dept. of State’s Guidance, Pg. 46. 012121SG (state.pa.us)
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after the 2020 election, due in part to the difficulty in administering that election at the county
level.*> Members wanted to know if the Department of State knew the exact number of election
directors that have resigned or retired. Ms. Boockvar said she did not.*! Deputy Secretary Marks
stated: “[b]eginning January 1% of 2020 through now, | believe we just went above two dozen.
And that includes election directors, chief clerks, some assistant directors.”*?

Members pointed out the Department of State issued guidance pertaining to the Election Code
not permitting county election officials to reject applications or voted ballots solely based on
signature analysis.*® Representatives asked Boockvar why she decided to ask the Supreme Court
of Pennsylvania to consider ruling on the issue absent an underlying case before the courts in the
state using King’s Bench jurisdiction. Members asked whether this was done out of concern
counties would not follow the guidance.** Boockvar explained counties did not know what to do
with the signatures and she wanted clarity for counties before the pre-canvassing period to limit
confusion on election day.*® She said a clear statement from the courts was not in effect and it
would have taken counties longer to canvass the ballots because they were not allowed to start
sooner.*®

Members expressed concerns relating to private organizations, such as the Center for
Technology and Civic Life (CTCL) directing money from the private entity into counties and
being dispersed in ways that may favor a specific political party.*” Members noted Philadelphia
was allotted $1.8 million in funds by the State and received $10 million from a private entity.*®
Some representatives found this concerning because the money comes with “strings attached”
and certain policy requirements to be met.*® Boockvar explained the state has nothing to do with
the CTCL grants and every county had the opportunity to ask for those funds.>® She further
stated there were private agreements between the counties and the non-profit organizations and
there were no violations of the law.>

Ms. Boockvar stated various changes she would like to see made to the election process. One of
the key issues Boockvar stated was a need for a longer period of time for counties to pre-canvass
mail-in ballots.> This would allow for quicker results and improve the overall process.>
Additionally, Boockvar suggested for the guidance to be changed to allow more flexibility in
finding and filling poll worker vacancies within counties.>* Boockvar insisted on creating
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uniformity among poll workers by providing training.> This training would be mandated for all
workers and would be helpful to the counties to create a more uniform process across the
Commonwealth.>® Boockvar also urged the Legislature to amend the laws to provide for a notice
and cure process to ensure that every vote is counted, and no voter is disenfranchised over a
simple error.®’

In conclusion, the committee received clarification on the Department of State’s guidance sent to
counties during the 2020 election.>® However, we learned guidance to counties should have been
more direct and provided in a timelier fashion. There is a need for more uniformity across the
Commonwealth to ensure voter trust in the election process. Standardization within these
guidance documents is needed to ensure all counties are conducting the election process in a
uniform manner and have an appropriate timeline for implementation.

Recap®®

e Restoring uniformity is crucial to improving the election process.

e Administrative guidance should be used sparingly and issued as far in advance of an
election as possible.

e Clearer statutory language that eliminates ambiguities would reduce the need for
administrative guidance and strengthen election uniformity.
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SURE System, the Election Management System, and Other Election
Information Technology

Highlights®

e The SURE System is unable to meet the demands of the mail-in voting system and the
broader needs of counties.

e The permanent mail-in ballot list both confuses voters and burdens county administrators.

e Third-party applications for voter registrations or mail-in ballots confuse voters and
burdens county administrators.

Hearing Summary

On January 28, 2021, the State Government Committee held a hearing on Pennsylvania’s
Statewide Uniform Registry of Electors System (SURE).®! The purpose of the hearing was to
learn the shortfalls in the SURE system and how the system can be updated for future elections.®?

Panel 1: Counties

Members heard from a county commissioner and two county election directors the various ways
the SURE system can be improved and the challenges they had faced with the system during the
2020 election.®® Major areas discussed included: “binking,” ballot tracking, third party
applications, and poll workers.

Joseph Kantz, Chairman of Snyder County Commissioners and Board of Elections, informed the
committee of the many challenges his election staff faced after the passage of Act 77 of 2019 and
Act 12 of 2020.%* One of the main issues Kantz described was the lack of training for election
directors which caused many to retire across the state.®® Kantz expressed time is lost to process
information when the SURE system is down.®® When it goes down, the large database takes a
significant amount of time to reboot, causing the processing of thousands of ballots to be
delayed.®” Kantz also explained the problems he faces when it comes to alternate addresses being

80 Chairman’s recap. Jan. 28, 2021. https://s3.us-east-2.amazonaws.com/pagopvideo/611714266.mp4
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pulled by the SURE system.®® When the system pulls an alternate address to send a mail-in
ballot, this causes the ballot to be sent to the wrong address.®°

Timothy Benyo, Chief Clerk of the Lehigh County Election Board, expressed he is very much
focused on the Department of State updating the SURE system and the improvements the new

system can provide the counties.”

Michael Anderson, Director of Elections of the Lebanon County Bureau of Elections and Voter
Registration, informed the committee of his frustrations with the SURE system as far as trying to
be productive and getting everything done without the system being slow or not working
correctly.” Anderson also expressed training election directors presented its own challenges
when trying to get full participation.”? He does not make the training mandatory because it is a
challenge recruiting and getting poll workers.” Anderson proposed lifting restrictions on state
workers who would be interested in volunteering on election day.”

Members asked testifiers to explain the “binking” process of a ballot.” Benyo explained paper
pollbooks signed at the polling place have a barcode next to the voter’s name and correlates with
the voter’s name and record.’® After an election with a paper ballot system, the SURE system
requires workers to take a handheld scanner and go page by page to “bink” the barcodes, so the
voter gets credit for voting.”” With electronic systems this is not necessary.’® Benyo explained
this system is in place to ensure individuals are not voting more than one time.’®
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Members asked how it would be possible to obtain a list of voters who have voted in the past
election and where that list would be pulled from.8° Benyo explained these reports come from the
SURE system.’! When asked if voter data could be pulled from a different source, Anderson
responded that he would have to go through every list of voters in every precinct and look back
into the paper pollbooks.®? Anderson further stated for paper pollbooks, after the “binking”
process is completed with votes cast, mail-in ballots and absentee ballots, the reports are run
through the system to ensure the numbers are not off from one another.® As for electronic
pollbooks, Benyo explained there is no “binking” process and there is an upload to the database
to ensure the numbers are exact to the system report.*

Members expressed concerns with the SURE system, with respect to implementation of mail-in
ballots.8> Benyo explained ballot tracking proved to be helpful but presented challenges for
election directors.®® The information going to voters was not interpreted correctly.®” Benyo
detailed when a label is printed off for the mail-in ballot, the voter received a message that the
ballot was processed and sent.®8 The problem is, when the voter received this message, the ballot
may not actually have been mailed out.8® Benyo stated that there needs to be improvements in
the system to ensure people are more engaged in the process.®

When the committee asked if counties are sending out mail-in ballot applications to every
registered voter or just to those who requested it,** Anderson made it clear that in his county,
only the people who requested the application received one, however, third parties send out
applications as well.®2 This had caused a lot of confusion amongst voters and many had filled out
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multiple applications and returned them to his office.%®* Anderson explained third parties obtain
voter information from a database which they can buy from the Department of State or from a
local county.® He suggested these third parties should be required to disclose who is paying for
them and to make it clear it is not the county office.%® Anderson further stated third parties are
using an old database and are sending applications to deceased individuals and those who have
moved to another address.®® Kantz and Benyo agreed, stating these applications should be
required to say they were not sent by the county elections office.®’

Members asked if there are audits of employees who work directly with the SURE system and if
their work is checked for accuracy.® Benyo stated there is not as much auditing of employees as
he would like; however, he looks at the accuracy of the data which is being input.*® Anderson
said there is no auditing in his county, but he only gives complex tasks to employees who have
been working for him for a longer period of time, while restricting access of newer employees.'®
Representatives asked if employees who input data in to the SURE system take an oath, Kantz
said to his knowledge, he does not believe these individuals were sworn under oath and does not
believe legislation requires the county to do so.1%

Panel 2: Department of State

Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State summarized the SURE system and explained the purpose of the system was to move all 67
counties legacy system into one statewide voter registry as a requirement of Act 3 of 2002,
Major areas discussed included: the new SURE system, the Department’s role in the current
process of the system, access to the existing system, Web API, and voter rolls.
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Members asked if the new SURE system is in the early development stages. Marks said the new
system is in the early stages and the Department is in touch with counties to gain understanding
of their expectations for this system.%®

In terms of the existing process and the Department’s role, Marks explained that the Department
is to “provide access and maintain statewide voter registry.”% However, it is the county who
“should be passing on the qualifications of the voter.”'® Marks explained the Department
provides the tools, and registration occurs in a variety of ways, from online registration to paper
application.’®® Once received, the counties perform a variety of “checks.”*%” According to
Marks: “[i]f the county determines they have incomplete information or incorrect information or
if the registrant’s information doesn’t check out for any reason, they can reject the application.
The applicant has an opportunity to appeal, but the county would reject the application, give the
applicant an opportunity to appeal the decision or provide whatever missing information so they
can be properly registered.”%® Finally, Marks noted that a registered voter receives their voter
registration card with details relating to their voter registration record.®

Members asked if the Department of State personnel, Commonwealth IT support staff,
contracted IT support vendors and county election personnel have direct individual access to the
SURE system data.*'® Marks stated: “[y]es, there are different levels of access.”*'! Marks further
explained that on the county level, the election director must request access for the individual
and this can be read-only access up to data entry access.''? At the Department, most employees
are read-only access because they are not updating voter registration records.** Members asked
if individuals who are given access to the system must go through security checks.'** Marks said
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he cannot speak for the county level, but the Department conducts background checks even for
the contractors that are given access to the SURE system.!®

Members expressed concerns with volunteers using Web Application Programming Interface
(API) to hold voter registration drives and not going through a background check.!*® Marks
explained these volunteers must sign an agreement with the Department and there are no
background checks, however, these individuals do not have access to the SURE system in any
form 1t

Members asked how counties verify information from those who register through organizations
such as “Rock the Vote.”**® Marks was asked if applications filled out through these
organizations, whether they can be processed without having verification information.*® Marks
responded: “a simple answer is they can’t.”?’ He further stated the county must verify either the
driver’s license number provided or the last four digits of the social security number, as well as
the name and address, and if the voter doesn’t have these, the voter must affirmatively state they
do not have a social security number or a driver’s license number.?!

Marks clarified to the members, when a third party sends out a voter application, they are only
providing a tool and in no way do they have access to the SURE system.*?? Marks explained
third parties are using commercial mailing lists, allowing there to be error in sending out
applications, even sending to those with deceased children.'?® In these cases, Marks
recommended third parties run their lists against the Department’s list to avoid error.?*

Members asked how voter registration lists are maintained within counties.*?® Marks explained
every county is required to conduct voter list maintenance on an annual basis, in accordance with
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Federal and State law.'?® The Electronic Registration Information Center (ERIC) assists counties
in maintaining updated registration lists.*?” This process involves the National Change of
Address program sending information indicating a voter has moved.*?® The county then is
required to send a mailing to the voter indicating records show the voter has moved and the voter
can either confirm or say no.*?® With deceased voters, according to Marks, this information
comes from the Department of Health.®*° However, Marks indicated that ERIC provides this data
as well and suggested: “[i]t would be helpful if we could open up that other avenue so we can
fully utilize the data we get from the ERIC program.”3!

When members asked if the new SURE system will be up to assist counties in the next
election,"**Marks stated he is “very confident” the updated SURE system will be up to assist
counties within the next election cycle.'*

In conclusion, the committee heard testimony from county officials and the Department of
State.3* The committee gained insight on the issues counties face with the SURE system and the
improvements that would help counties in the next election cycle.'® The SURE system is broken
and should have been replaced before its coming replacement this year. Third party mailings and
voter rolls that were out of date lead to much confusion with the information uploaded to the
SURE system. These are areas that not only will need to see improvements in the new system,
but also demonstrate another area in which the counties should have further assistance.

126 State Government Committee Hearing Transcripts: Pennsylvania’s Statewide Uniform Registry of Electors
(SURE) System/IT, Pg. 90. 2021 0004T.pdf (state.pa.us)

127 state Government Committee Hearing Transcripts: Pennsylvania’s Statewide Uniform Registry of Electors
(SURE) System/IT, Pg. 90. 2021 0004T.pdf (state.pa.us)

128 State Government Committee Hearing Transcripts: Pennsylvania’s Statewide Uniform Registry of Electors
(SURE) System/IT, Pg. 90. 2021 0004T.pdf (state.pa.us)

129 State Government Committee Hearing Transcripts: Pennsylvania’s Statewide Uniform Registry of Electors
(SURE) System/IT, Pg. 90. 2021 0004T.pdf (state.pa.us)

130 state Government Committee Hearing Transcripts: Pennsylvania’s Statewide Uniform Registry of Electors
(SURE) System/IT, Pg. 91. 2021 0004T.pdf (state.pa.us)

131 State Government Committee Hearing Transcripts: Pennsylvania’s Statewide Uniform Registry of Electors
(SURE) System/IT, Pg. 92. 2021 0004T.pdf (state.pa.us)

132 State Government Committee Hearing Transcripts: Pennsylvania’s Statewide Uniform Registry of Electors
(SURE) System/IT, Pg. 104. 2021 0004T.pdf (state.pa.us)

133 State Government Committee Hearing Transcripts: Pennsylvania’s Statewide Uniform Registry of Electors
(SURE) System/IT, Pg. 104. 2021 0004T.pdf (state.pa.us)

134 State Government Committee Hearing Transcripts: Pennsylvania’s Statewide Uniform Registry of Electors
(SURE) System/IT, Pg. 4. 2021 0004T.pdf (state.pa.us)

135 State Government Committee Hearing Transcripts: Pennsylvania’s Statewide Uniform Registry of Electors
(SURE) System/IT, Pg. 6. 2021 0004T.pdf (state.pa.us)

20| Page



https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0004T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0004T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0004T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0004T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0004T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0004T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0004T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0004T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0004T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0004T.pdf

Recap®?®

e A replacement for the SURE System will soon be implemented and must perform to a
much higher standard to adequately operate Pennsylvania’s elections moving forward.

e Elimination of the permanent mail-in ballot list would ease burdens on county
administrators and provide a simpler process for voters.

e Restricting the mailing of third-party applications for mail-in ballots and voter
registrations, or requiring disclaimers on these applications, would improve voter
confidence and benefit county administrators.
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Election Audits

Highlights®®’

e The post-election audits currently required by Pennsylvania’s Election Code are outdated
and in need of improvement.

e Results from the audits currently performed are not adequately publicized or even
collected statewide.

e Audits of elections are often conducted by the same entities that oversee the elections
themselves. This lack of independence is not allowed in accepted auditing standards.

Hearing Summary

On February 11, 2021, the State Government Committee held a hearing on election audits.*3®
State law requires counties to conduct post-election audits, commonly known as two percent
audits.' Pursuant to recently initiated pilot programs by the Department of State, sixty-three out
of sixty-seven counties participated in risk-limiting audits.*° The purpose of this hearing was to
explore the current program of election audits and review changes being advanced by the
Department of State and the Governor’s Office.}*!

Panel 1: Auditor General

Discussions on this panel centered around the 2019 audit of the SURE system conducted by the
Department of the Auditor General.

Honorable Timothy DeFoor, Auditor General of Pennsylvania, outlined the Department of the
Auditor General’s 2019 audit of the Department of State’s SURE System. The audit period
covered January 1, 2016 through April 16, 2019 and was conducted at the request of the
Department of State.}*?> DeFoor explained at the conclusion of the audit, there were fifty
recommendations for ways to strengthen the Department’s policies and management controls. 43
These recommendations included resolving weaknesses in the voter registration application
process and the maintenance of voter records in the SURE system.'** DeFoor stated: “[d]ata
analysis identified tens of thousands of potential duplicate and inaccurate voting records.”#4

To ensure error does not continue, DeFoor stated the Department of State must implement
“information security practices and information technology controls.””*4¢
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Janet Ciccocioppo, Director of the Bureau of Performance Audits, answered questions from
members regarding audit objectives of the 2019 audit, and whether it created an adequate
understanding of the SURE system and its vulnerabilities.**’ Ciccocioppo explained to members
she thought it was a thorough audit for the short amount of time in which it was conducted.®
Anne Skorija, Director of the Bureau of Information Technology Audits, explained the kind of
information the audit of the SURE system provided, such as how much work is put into the
system by counties and the Department of State to maintain the system.4°

Members asked what information was learned about election audits from the 2019 audit
conducted and if future audits were to be conducted, would the approach be different.*>® DeFoor
said one of the things he would like is to work very closely with the county board of elections
because they are conducting elections.t®! All the information which comes from the SURE
system is coming from counties and this is why it is essential to work closely with them.*>2

Members asked about audits being conducted on the new SURE system.>3 DeFoor said the best
way to perform audits on the new system is to look at what is going into it, how it is being built
and how it is being used.® He also suggested to “constantly review and audit the entire

process.” 1

Members questioned the lack of source documents provided for the audit, causing almost seventy
percent of voter records to not be verified.®® Members pointed out that the Department of State,
PennDOT and county election offices denied access to critical documents and wanted to know if
there are accountability measures put in place when an office denies an audit request.*>” DeFoor
said there is none he is aware of.1*® He further stated in order to implement changes correctly, it
is essential to have all the information, and, in this case, it did not happen.'®® However, DeFoor
also pointed out a standard audit procedure is: “whenever you produce an audit report, if there
are findings...its your responsibility six months to a year later to go back and see if those
recommendations were, in fact, implemented.”%°

With the new SURE system, DeFoor stated: “[a]s the new SURE system is being built...we need
to assure that whatever the recommendations that this office had and any other concerns the
counties may have had, that the information is not only included as part of the technical
requirements of what the system can do, but also the functional requirements of what we do with

147 State Government Committee Hearing Transcripts: Election Audits, Pg. 19. 2021 0010T.pdf (state.pa.us)
148 State Government Committee Hearing Transcripts: Election Audits, Pg. 19-20. 2021 0010T.pdf (state.pa.us)
149 State Government Committee Hearing Transcripts: Election Audits, Pg. 27. 2021 0010T.pdf (state.pa.us)
150 State Government Committee Hearing Transcripts: Election Audits, Pg. 21. 2021 0010T.pdf (state.pa.us)
151 State Government Committee Hearing Transcripts: Election Audits, Pg. 21. 2021 _0010T.pdf (state.pa.us)
152 State Government Committee Hearing Transcripts: Election Audits, Pg. 21. 2021 _0010T.pdf (state.pa.us)
153 State Government Committee Hearing Transcripts: Election Audits, Pg. 26. 2021 0010T.pdf (state.pa.us)
154 State Government Committee Hearing Transcripts: Election Audits, Pg. 26. 2021 _0010T.pdf (state.pa.us)
155 State Government Committee Hearing Transcripts: Election Audits, Pg. 26. 2021 0010T.pdf (state.pa.us)
156 State Government Committee Hearing Transcripts: Election Audits, Pg. 28. 2021 0010T.pdf (state.pa.us)
157 State Government Committee Hearing Transcripts: Election Audits, Pg. 28. 2021 0010T.pdf (state.pa.us)
158 State Government Committee Hearing Transcripts: Election Audits, Pg. 28. 2021 0010T.pdf (state.pa.us)
159 State Government Committee Hearing Transcripts: Election Audits, Pg. 28-29. 2021 0010T.pdf (state.pa.us)
160 State Government Committee Hearing Transcripts: Election Audits, Pg. 35. 2021 0010T.pdf (state.pa.us)

23| Page



https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0010T.pdf

the system....to include the counties is extremely important.”*®* When members asked if the
Auditor General’s office received any request from the Department of State about post-election
audits or was invited to participate in the Department’s post-election audit work group, DeFoor
said he was not. 162

Members asked if existing registered voters are in the SURE system should be checked for
duplicates or a corrupt database before information is transferred into the new system, and
DeFoor said the system should be looked at before being transferred into the new system to
ensure the data is not corrupted. However, this part relies on the counties having accurate and
secure information.®3

DeFoor was also asked the impact of the Department of the Auditor General performing a risk-
limiting audit.’®* He suggested they were looking into it, but again would have to be something
the counties would be involved in.1®®

Panel 2: Counties

Discussions surrounding this panel centered around questions relating to the two percent audit
required by law.

Hope Verelst, Deputy Chief Clerk, Director of Election/Voter Registration in Sullivan County,
explained that counties are mandated by the state to conduct an audit of randomly selected
ballots equal to two percent of the votes cast, or 2,000 votes, whichever is the lesser amount.*6®
This must be completed after each election and prior to the certification, which works for local
and countywide races.'®” However, this may become difficult when it comes to statewide races
because all sixty-seven counties may conduct the audit differently.'®® Verelst expressed one
county may do a tally vote while another county may rescan the ballots on a machine.®® Verelst
stated: “[t]o assure a valid statewide outcome you would want some type of standardization.”*"°

Verelst addressed the committee’s concerns around the difference between a risk-limiting audit
and the “two percent audit.”*’* Verelst explained that a risk-limiting audit draws a twenty-digit

number from software.'’2 The software then decides which ballots will be drawn and there is no
way to predict which ballots would be selected.*”® However, a two-percent audit consists of

161
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drawing the number of a precinct or number of ballots from a precinct needed to cover the two
percent or 2,000 ballots.}™

Dr. Thad Hall, Director of VVoter Registration and Elections for Mercer County, referenced his
time working as a former election director in Coconino County, Arizona. Hall explained
Arizona’s way of hand counting ballots cast with the purpose of providing the public with
confidence that the ballots are being counted accurately.*” This process also allowed political
parties to be involved in hand counting to ensure the audit was being conducted correctly.’® Hall
believes Pennsylvania should adopt this procedure and make it mandatory for all counties to
create a “standardized reporting format.”*’” Hall also pointed out Pennsylvania has limited time
to conduct audits because of the lack of time provided for “pre-canvassing.”*’® If the “pre-
canvassing” period is moved back, this problem could be addressed.!”® Additionally, the system
used for checking in voters is outdated in some voting locations.* This system needs to be
updated to electronic poll books to create accuracy in counting ballots on election day.!8!

When members asked if the two percent audit results are shared with the public,*®? Verelst said
“no,” but further explained there needs to be a standard way to carry out audits across all
counties.*8 Currently, there is no statutory requirement to share the two percent audit results to
the public, unless there is a Right to Know request.'8*

Members asked the testifiers who performs the two percent audits in their counties.®® Verelst
said in Sullivan County, they perform the audit but would like to have party chairs participate.'8®
Hall said the same is true for Mercer County, but moving forward his county is going to involve
the political parties in the process.'®” Members followed up by asking if the Department of State
sends staff to assist in audits.*®® Verelst explained they do not and there is no standardized
reporting required in the statute.*®® The two percent audit is filed away unless requested.®® Hall
said the same applied for his county, and commented that Arizona requires counties to submit a
report to the state so the public can go online and read the audit reports.**
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When asked by members what the legislature could do to make the election process operate as
optimally as possible, Verelst would like the legislature to work hand in hand with counties and
create a handbook with a standardized process.'®? Hall commented saying there needs to be a
pre-canvassing period and statutes need to be updated, such as the part of the statute which still
refers to lanterns which were clearly used a long time ago.'*® Clearing up aspects of the law will
allow for counties to understand what needs to be done with the election process.'** Additionally,
Hall would like there to be better training and guidance offered to counties, including
standardized training and manuals.®® Hall explained during his time in Arizona, the state had a
500-page manual and required a week of training for all election directors and employees.*%

Panel 3: Department of State

Together with the Brennan Center, the Department of State addressed issues relating to the risk-
limiting audit model.

Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State informed the committee the state work group is working on a report in regard to risk-
limiting audits to make recommendations on what is the best type of audit, the best way to
administer and the kind of procedures needed to be put into place.'®” Marks explained to the
committee the biggest limitations of the current statutory process is each county is doing its
statistical sample independent of every other county, which causes a lack of uniformity.'*® Marks
said having a single procedure at the statewide level would be very beneficial from the public
perception perspective and the perspective of county officials.!%

Liz Howard, Senior Counsel of the Brennan Center for Justice’s Democracy Program, compared
risk-limiting audits to the “two percent audit.”?®® Howard believes risk-limiting audits have

proved to be more effective and efficient because they “use statistical methodologies coupled
with a hand review of paper ballots to provide confidence in the accuracy of the outcome.”?%
This means, when the margin of victory is large, then the number of ballots to review is small.
Howard expressed these types of audits provide confirmation of the outcome of the election,
versus two percent audits only provide confirmation of the accuracy of individual machines.

202

203
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Members asked testifiers to explain the different types of audits.?®* Howard explained risk-
limiting audits checks for any unintentional errors in the programming of the voting equipment
causes a change in the reported outcome versus how the ballots should have been counted.?%®
Members asked if the point of origin was taken into consideration to ensure the validity of
tabulated ballots, and Howard stated risk-auditing is limited to serving as a tabulation audit and
is focused on whether the ballots were counted correctly.?°® Howard also explained ballot
comparison allows for a comparison of an individual ballot and how the machine counted the
individual ballot.2%” This type of auditing is not possible in Pennsylvania because ballots need to
be kept in the same order they are scanned, and this is not possible when ballots are scanned in
the precinct.?% Conversely, ballot polling consists of mixing up ballots and randomly selecting
ballots across the state to analyze and then determine whether the information from the sample
provides sufficient statistical information.2%

In conclusion, members heard from testifiers on two percent audits and risk-limiting audits.?°
Members gained insight on how counties conduct these audits and the recommended changes to
the auditing and election process.?!!

Recap?!2

e Best practices in other states can serve as models for a more enhanced auditing process,
including audits of all parts of the election system.

e Audits that are conducted transparently and consistently across the state, then released
publicly, could better reassure Pennsylvanians that election outcomes are accurate.

e Having an independent entity such as the Auditor General conduct post-election audits
could provide additional reliability and oversight.
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Voter Registration

Highlights?'?

e Web Application Programming Interface (API) platforms used by third-party groups
present security concerns and are unnecessary given the introduction of online voter
registration through the Department of State.

e A voter registration deadline only 15 days prior to an election is burdensome on counties
and does not allow for proper safeguards to be applied to registration systems.

e Counties are currently able to register a voter prior to receiving all required information
for that voter, a process that introduces risk and uncertainty into the election process.

Hearing Summary

On March 4, 2021, the State Government Committee held a hearing on the voter registration
process within the Commonwealth.?!* The purpose of the hearing was to gain a better
understanding of how individuals registered to vote and how the state can improve registration
practices moving forward.?'®

Panel 1: Department of State

Discussions with this panel centered around several areas: the voter registration process, Web
API, and voter rolls.

Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State explained the voter registration process to members. During this process, the specified
county election office will receive the voter registration form and then will start the vetting
process to ensure the individual applying is eligible to vote.?!® This involves using the SURE
system and the statewide voter registry to verify one’s identification.?!” Marks stated: “[t]he
statute is very clear. The Department does not pass on the qualifications of registrants. Counties
do that. That is not the Department’s role. But it is our role to ensure that they have the
appropriate tools in place to do what they need to do. And sometimes that involves us making
changes to the system that will prompt somebody to take the appropriate step at the appropriate
time.”?!8 Marks further stated: “[s]Jometimes we will put hard stops in there to make sure they
don’t make the wrong decision at the wrong time and allow something to slip through the
cracks.”?!® He also noted the system “tracks” all changes.??

213 Chairman’s recap. March 4, 2021. https://s3.us-east-2.amazonaws.com/pagopvideo/382142364.mp4
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Marks addressed member concerns surrounding the voter registration deadline shifting from
thirty days to fifteen days prior to election day.??* Marks said this changed the way the
Department supports county efforts.??? Marks did not that believe it was a problem from the
Department’s perspective and did not create any unique challenges for the Department.??
However, Marks further stated it was probably: “[a] question better asked of a county election
official.”??* But Marks did note: “[m]oving that window, changing that window, meant that there
was a lot of activity in the system during a compressed period of time.”??

Committee members brought up the standards for Web Application Programming Interface
(Web API).225 Marks stated the Department outlines the specific requirements which need to be
met in order for Web API to be used.??” After the agreement is signed and the application is
developed, a testing phase ensures the data is going directly to the Department through the Web
AP1.228 Marks stated: “at no point in this process does anyone who any of the registrants who
have Web API have access to the SURE database, or even to the Department’s infrastructure.
When members asked if Web API can keep voter registration data to themselves, Marks stated:
“['Y]es. Just like a paper voter registration drive, it’s not unusual for voter registration drives to
keep photocopies if they’re doing it on paper.”?*° When members asked if voter registration
forms possess the same information needed to apply for a mail-in ballot, Marks replied: “[I]t is
effectively the same information.”?%

99229

Members asked about the process of the Motor VVoter Registration. Marks said when an
individual applies for a driver’s license, they are asked if the individual is eligible to vote.
the individual is eligible, the screen will move through the registration process. Once completed,
the Department is sent a file from PennDOT three times a week that includes the registrants.?*?
Data is sent, along with the image of the signature captured to be placed in the SURE system.?%*
From 2t3here, counties receive the applications from the Department of Transportation to process
them.%®

232 If
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Marks was also asked about “internal controls” to review voter registration drives.?*® He
explained there are “built-in systematic checks on eligibility,” as well as voter ID requirements
in place for first-time voters.?*’

Members asked if the Department reviewed death record information and how often.?®

Marks said they do receive death record information from the Department of Health, and in state
statute it is required to be transmitted monthly.?*° However, the Department transmits the data to
counties every couple of weeks to make the process of inputting the data easier.2*> Marks
commented death record information could be obtained through the ERIC program, and it would
be helpful to obtain information from any authoritative source, including ERIC, which receives
data from the Social Security Administration.?*!

Members asked if there is a law that calls for voter rolls to be cleaned up so many days before an
election.?*> Marks replied in Federal elections there is a 90-day period prior to the election where
voter list maintenance cannot be conducted, however, this does not apply to deceased voters.?*®
In Pennsylvania’s voter registration laws, this 90-day period only applies to the November
elections.?*

Marks also explained the difference between removal versus cancelled voter records.?*®

He also addressed records with out-of-date birthdates and in some instances the need for them.?46
He commented: “as we go into the new system we have correct, accurate birthdays for every
single voter in the Commonwealth. Now you’re going to have data entry errors. That’s going to
happen, and I don’t know that we’re ever going to eliminate the human element of this. But
certainly, the entire system can prompt, warn, and provide messaging to users to avoid these
occurrences as often as possible.”?4’

Panel 2: Ohio Secretary of State

Discussions in this panel with Ohio Secretary of State Frank LaRose outlined the various ways
Ohio has improved the election process and highlighted what practices Pennsylvania can
implement to better improve its process, in areas such as signature verification, voter
identification, absentee ballots, and voter rolls.?%8
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LaRose pointed out that Ohio has a very strict bipartisan structure which has proven to build
voter confidence.?*® Both Republicans and Democrats must work together to ensure bipartisan
oversight is a part of every aspect of elections.?*°

LaRose explained voter confidence is gained by allowing the Board of Elections to get the vote
count to the public as quickly as possible.?®® This is obtained by processing absentee ballots
immediately by cutting them open and verifying identification information so once polls close,
votes can be tabulated right away.?>? LaRose pointed out it is essential to maintain accurate voter
rolls.?®® This can be done by working with ERIC, the Department of Health to eliminate anyone
who is deceased, and the U.S. Postal Service to highlight those who have moved within the state
or out of state.?%*

Members asked what voter identification requirements are practiced in Ohio.?>® LaRose stated
Ohio requires individuals to authenticate identity at the point of registration, requesting an

absentee ballot and when voting in person.?® For those which do not have a state-issued 1D,
Ohio provides a list of alternate identification, such as paystubs, a government document or a
utility bill.?>” If the individual does not obtain any of these alternatives, then they are issued a

provisional ballot to cast a vote. However, the individual then has ten days to provide ID for the

vote to be counted.2%8

Members asked how Ohio handles signature verification.?>® LaRose explained some larger

counties have the resources to have automatic scanning machines to filter out the most egregious

signatures for human inspection.?®® However, this still creates a human element to the
inspection.?®! LaRose explained some individual’s signature can change over time due to many
reasons.?®? He stated in this case, an individual would file a form with the county board of
elections to notify them of the signature change.?%®

Members also asked about voter list maintenance.?®* LaRose explained Ohio uses the STEVE
file, which is information received from the Department of Health that is passed on to the

county.?% Ohio also conducts an annual inspection of voter rolls for noncitizens.2%® With respect

249 State Government Committee Hearing Transcripts:
250 State Government Committee Hearing Transcripts:
51 State Government Committee Hearing Transcripts:
252 State Government Committee Hearing Transcripts:
253 State Government Committee Hearing Transcripts:
254 State Government Committee Hearing Transcripts:
255 State Government Committee Hearing Transcripts:
256 State Government Committee Hearing Transcripts:
257 State Government Committee Hearing Transcripts:
258 State Government Committee Hearing Transcripts:
259 State Government Committee Hearing Transcripts:
260 State Government Committee Hearing Transcripts:
State Government Committee Hearing Transcripts:
State Government Committee Hearing Transcripts:
263 State Government Committee Hearing Transcripts:
264 State Government Committee Hearing Transcripts:
265 State Government Committee Hearing Transcripts:
266 State Government Committee Hearing Transcripts:

261
262

Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.
Voter Registration, Pg.

43.2021 0037T.pdf (state.pa.us)
44,2021 0037T.pdf (state.pa.us)
44. 2021 0037T.pdf (state.pa.us)
44,2021 0037T.pdf (state.pa.us)
47.2021 0037T.pdf (state.pa.us)

47-48. 2021 0037T.pdf (state.pa.us)

56
56
57
57
58
58
58

58-59. 2021 0037T.pdf (state.pa.us)

. 2021

0037T.pdf (state.pa.us)

. 2021

0037T.pdf (state.pa.us)

. 2021

0037T.pdf (state.pa.us)

. 2021

0037T.pdf (state.pa.us)

. 2021

0037T.pdf (state.pa.us)

. 2021

0037T.pdf (state.pa.us)

. 2021

0037T.pdf (state.pa.us)

59. 2021 0037T.pdf (state.pa.us)
59. 2021 0037T.pdf (state.pa.us)

59-60. 2021 0037T.pdf (state.pa.us)

61. 2021 0037T.pdf (state.pa.us)

31|Page



https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0037T.pdf

to voter list maintenance/cleaning the rolls, LaRose indicated this is required in their law, but it is
an “antiquated statute” and he has proposed the creation of a more “automated system.”2%’ He
also discussed how Ohio needs a “top-down voter registration system so that we truly had a
statewide voter registration database.”?%®

LaRose also explained his state’s two identity protection systems, Safe at Home and Shielding
Our Protectors, that protect the individual voter information of citizens when needed.?®® While
Ohio lists actual birthdates to protect voters, Pennsylvania lists birthdates back to the 1800s.27

Panel 3: County Election Official

Discussions with this panel centered around implementation of voter registration at the county
level.

Forrest Lehman, Director of Elections and Registration from Lycoming County, explained the
SURE modernization project is very important in Pennsylvania because it is going to provide
relief to counties on the voter registration system front.?’*

Lehman was asked how these applications are “processed,” and he explained that applications
are received in “batches,” and the county is basically responsible for: “[e]very one of those is an
application, a data point that we’re trying to match against someone in the SURE system to
process it.”?"?

Members asked what process is in place if third party entities are not collecting a driver’s license
or Social Security number when registering an individual.?”® Lehman stated these voter
registration applications must be processed as a new registered voter.?’* He explained: “[a] voter
indicates on a paper or online application that they affirmatively state, I have neither a driver’s
license number nor a Social Security number, we have to process that application. That’s an
affirmative selection the voter made, and the information they’re providing on that application,
they’re signing off on it stating that the information is true and accurate to the best of their
knowledge and belief.”?"> Lehman did explain later in his testimony when counties receive
applications with missing information they do try and reach out to the applicant, but sometimes
those applications get declined in certain circumstances.?’®
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As a follow-up he was also asked why a person’s voter ID number could not be used as
verification of their identity.2’” Lehman explained there are both administrative and practical as
well as privacy concerns that point to reasons why it can’t be used.’®

Members asked how the state ensures double votes are not being counted between states.?’
Lehman explained in Pennsylvania there are checks in place to ensure there are not duplicate
registrations.?® Lehman explained his county receives data from other states and it either comes
from the counties or the Secretary of State’s office, which creates lag times.?!

Lehman addressed member questions on the change in the deadline for voters to register from
thirty days to fifteen days prior to the election.?®? Lehman described this as: “[t]he fifteen-day
close of registration has created this new two-week period of what I can only describe as
administrative chaos in counties.”?®® Counties had to keep up with large registration volumes and
mail-in ballot applications, while having to prepare for the election by testing the voter
equipment and preparing precinct supplies for in-person voting.23

Lehman was also asked about list maintenance.?®> He expressed data received from ERIC would
be received more frequently and encouraged the committee to change the Election Code for
counties to be allowed to utilize it.?8 Additionally, Lehman encouraged the committee to allow
counties to utilize additional reliable data streams to update deceased voters.?®’

Panel 4: Electronic Registration Information Center (ERIC)

Shane Hamlin, Executive Director of the Electronic Registration Information Center (ERIC),
explained the purpose of ERIC is to provide a tool to help state and local election officials to
maintain accurate voter rolls, register citizens and improve the voting process.?® Hamlin
suggested Pennsylvania could improve in ensuring voter lists are accurate by modernizing its
SURE system.?® Hamlin described the SURE system as “old” and “inefficient.”?%

Members asked what Pennsylvania can improve on to ensure more accurate voter rolls.?%
Hamlin recommended Pennsylvania allow counties to use death record data ERIC obtains from
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the Social Security Administration.?%? Additionally, Hamlin suggested to maintain safeguards to
protect voters who might be misidentified as deceased or as a mover.2%

Members asked whether Pennsylvania would receive voter participation reports to identify
possible cases of illegal voting and the National Change of Address (NCOA) report. Hamlin
replied this would be on the request of the state.?®* He further stated Pennsylvania requested the
NCOA rg,\g%ort and requested to participate in the voter participation report for the 2020

election.

In conclusion, the committee gained greater insight on the voter registration process and the
improvements can be made moving forward.?®® Members heard about the practices implemented
in Ohio®” and how they can learn from the registration model, while also gaining insight on the
ERIC system and how this can aid counties when updating voter rolls.?%

Recap?®®

e Further codifying online voter registration would ensure its continued availability and
present an opportunity for eliminating the risk inherent in third-party Web API programs.

e Returning the voter registration deadline to 30 days prior to an election, as it was prior to
Act 77, would benefit counties while providing additional election integrity.

e Requiring that all necessary biographical and citizenship information be received and
verified prior to accepting a voter registration application would enhance election
integrity and simplify county administrative processes.

e Timely exchange of data from other states, including through full utilization of the ERIC
system, would improve voter list accuracy.

e New SURE system must reduce human and data entry error.
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Certification and Operation of Voting Machines with Demonstrations

Highlights®®

e Pre-testing of election machines should be conducted publicly and transparently, with
software updates also subject to certification.

e Voting machines have an inevitable shelf life and replacement date; Pennsylvania must
plan to provide counties with the resources they need to update election infrastructure
when necessary.

e Although all voting machines are required to be completely disconnected from the
internet, other types of technological developments can be used to enhance election
administration and integrity.

Hearing Summary

On March 10, 2021, the State Government Committee held a hearing on the certification of
voting machines and how they operate.*** This hearing investigated the extensive certification
process of voting machines conducted by the State and Federal Government.3%2

Panel 1: Election Certification Process

Discussions in this first panel related to the process for certification of voting machines in
Pennsylvania.

Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State was asked by the committee to explain the difference between Federal and State
certification standards when evaluating voting machines.3*® Marks said before a voting system
vendor can bring a system to be tested at the Department of State, the system first has to be
tested by an independent testing authority at the federal level, under the U.S. Election Assistance
Commission (EAC).2% The difference between the testing the EAC does and testing conducted
by the Department of State, is the state does additional code review, penetration testing and
functional testing.3% The federal testing is a prerequisite to state testing, meaning the state does
further testing of the voting systems before they are certified in Pennsylvania.%®
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Marks was asked whether because Pennsylvania uses a combination of federal and state

standards, this combination results in Pennsylvania’s overall standards being more stringen

t 307

Marks confirmed this and explained federal testing is the baseline required as a prerequisite to
State testing, with additional security testing required before machines can be certified in
Pennsylvania.®® Marks further stated if a voting machine does not get cleared by the EAC, the

voting machine is not assessed by the state.3%°

When the committee questioned the recommended life cycle of voting systems, Marks replied it
depends on the individual system, but the lifespan can be from eight to twelve years.*° The
biggest risk with these machines is the lifespan of the hardware, if the software can be updated,
and the integrity of the software being protected.®!* Additionally, there are two mechanisms that
can be used to reevaluate these machines.3!2 Marks explained that the first way is for voters to
request a reexamination by petition and the second is the Secretary of the Commonwealth using
discretion to reexamine a voting system if there is reason to believe the machine has been

compromised.®t

Members asked Marks to explain the transparency process with the certification of voting

machines.3!* Marks explained pre-election logic and accuracy testing, along with post-election
testing and auditing are done during the canvass and done in an open setting, allowing candidates
and their representatives to be in attendance.3™®

Members asked what is certified within voting machines.®!® Marks stated every component of the
machine is tested.!” Each machine has an election management system used by the county and
the jurisdiction to set up an election; this includes testing the hardware voters use, ballot marking
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device, and scanners which tabulate the ballots after being cast. Every component of the machine
is tested to ensure accuracy.3'8

Marks addressed the concerns of the storage of ballots after an election.!° Marks explained there
is a retention period of eleven months, according to the Election Code for counties to keep
ballots within this period.3%°

Panel 2: How the Voting Machines work (Demonstrations)

The committee members watched video demonstrations of every election machine used by
counties within the Commonwealth. These videos can be viewed on the Department of State’s
website. 3%

Panel 3: Election Machine Operations, Issues and Troubleshooting

Discussions on this panel centered around election machine operations, issues and
troubleshooting from the perspective of a county election official.

Timothy Benyo, Chief Clerk of the Lehigh County Election Board, explained what type of
preparation goes into voting machines prior to election day.3?> Members asked what type of
preparation is done ahead of time with voting machines.3?® Benyo explained the first step is to go
through the logic and accuracy testing which is done by each county to identify any problems or
differences in the coding of every machine.®?* This includes ensuring each precinct is correctly
assigned and the correct cardstock is being used.3%

Members asked about the security in place for these machines.®?® Benyo described the storage of
voting machines when not in use.®?” In Lehigh County, the voting machines are placed in a
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warehouse which has 24/7 security.3?® When members asked if there is a uniform standard across
all counties when storing voting machines with video surveillance, Benyo stated: “[I] would
assume not all 67 counties do have video surveillance, but there are locks and procedures to keep
everything [safe], I'm sure.”®?® Benyo was asked what a “robust chain of custody” meant to
him.3*° He responded: “[t]Jo me, it means I know who has access to each part of the election
system.”®3! He also noted, however, that the interpretation of “robust” could vary across 67
counties’ opinions.>*2

When asked how the public is notified regarding pre-testing voting machines, Benyo explained
newspaper ads and posts on social media are made to make the public aware of what is going on
and to encourage voters to come and see how the process is conducted. 33

During member questioning if voting machines are connected to the internet, Benyo explained to
the committee: “[m]ost of the devices are never connected to the internet.”*** The only web-
based connection devices are the electronic poll books.33 Voting machines have an encrypted
USB drive which is specific to each machine and each election.3*® These USB drives are
removed after election night and brought by poll workers to a central location to put into the
tabulating machines.®¥” Each machine is then sealed and locked up for twenty days after the
election for the purpose of a recount or if the machine needs examined.*3® Members followed up
asking about the memory cards and the chain of custody of who has the memory card at all
times.®* Benyo explained there is a chain to be followed and by law the memory cards need to
always be kept.3*
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Members asked if any post-election audits are conducted on voting machines after polls close to
ensure nothing was broken or damaged.®** Benyo explained this does not occur within the time

the county is restricted from touching the machines.3*? After this period, the machines are

checked, and broken parts are fixed.34®

Panel 4: Other State Voting Machine Certification and Operation

Discussions with this panel centered around the State of Florida and its voting machine operation
and certification. Paul Lux, CERA, Supervisor of Elections from Okaloosa County, Florida gave
an overview of Florida’s voting system certification process.>** Lux explained all testing
machines go through an extensive system check, such as logic, accuracy and functionality
testing.3* If any machine has an abnormality, the state will send an investigative team to ensure
the software has not been tampered with.®*® One way Florida differs from Pennsylvania is the
polling place procedure manual is applicable statewide.*” Florida ensures every poll worker has
a manual to follow in the event of a system malfunction.34® With these standard procedures put in
place, there is no confusion on how a situation needs to be followed.3*°

Members asked about Florida’s voting systems certification standards and how they compare to
the EAC. Lux explained Florida’s guidelines go further than the EAC guidelines due to the
voting process being conducted differently.®>° Lux further explained one difference in the ability
to conduct a Universal Primary Contest.®>! This means if only people from one political party
sign up to run for political office, then that race in the primary is open to all voters regardless of
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party.3>? This allows for Democratic ballots to have Republicans on them and vice versa.®>® Lux
expressed this is one example Florida law must address with voting systems.>>*

Members asked what types of systems are tested in Florida, and Lux stated the main testing
occurs within the election management system, which includes the bank and servers which looks
at ballot layouts and tabulators.®*>Additionally, Lux said the actual hardware itself, high-speed
scanners and precinct-based scanners are part of the Bureau of VVoting Systems certification
tests.®>® Members asked how often Florida tests its machines to ensure proper function.®’ Lux
explained their systems go through logic and accuracy testing before each election to ensure
everything is working the way it should.>*

In conclusion, the committee gained insight on the extensive certification process of voting
machines,**°while looking at the ways Florida implements system checks.3%° Additionally, the
way voting machines are handled during and after an election was discussed.3¢!
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362

Recap

e Certifying all systems and software used in election administration, conducting tests in
public, transparent ways, and requiring pre-election testing of machines, would reassure
voters of the integrity of the election process and safeguard against fraud or attacks.
Florida provides a model of best practices in this area.

e Pennsylvania should plan for the regular need to update election infrastructure, including
for ways to provide counties the resources they need to afford new machines when
necessary.

e By properly utilizing emerging technology to operate and streamline election
administration, Pennsylvania can ensure election integrity while reducing the burden on
county administrators.

362 Chairman’s recap. March 10, 2021. https://s3.us-east-2.amazonaws.com/pagopvideo/808283788.mp4
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No Excuse Mail-in and Absentee Ballots

Highlights*®®

e The current timeline for ballot requests does not reflect a feasible timeline for delivering
and returning a ballot, failing both voters and election administrators.

e Signature verification must be applied to mail-in and absentee ballots in an accurate,
uniform manner across the Commonwealth.

e Voter ID should be implemented fairly and accessibly, with all eligible voters able to
receive a free compliant identification.

e Any place where a ballot is being cast should be treated as a polling place, with
meaningful access for bipartisan observers as well as consistent accessibility
requirements.

Hearing Summary

On March 18, 2021, the State Government Committee held a hearing on no excuse mail-in
ballots and absentee ballots.®% This hearing reviewed the changes made through Act 77 of 2019
and Act 12 of 2020 pertaining to no excuse mail-in ballots and absentee ballots.3®®

Panel 1: PA Department of State

Discussion on this panel centered around the Department’s first-time implementation of mail-in
ballots during the 2020 election cycle.

Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State explained to the committee the significant impact Act 77 of 2019 had on the 2020 election.
With no one being able to predict a global pandemic, this change allowed individuals who did
not feel safe to physically vote to apply for a no-excuse mail in ballot.3%® Marks further discussed
in a typical presidential election, prior to the 2020 election, the state would have received around
300,000 absentee ballots.>®” Between absentee and mail-in ballots for the 2020 election,
Pennsylvania had 2.7 million absentee and mail-in ballots cast by voters in the
Commonwealth. 3%
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Members asked what steps are taken to verify a voter filled out their own ballot.*®® Marks stated
the ballot is going directly to the voter’s address.3’® They then must complete a declaration on

the incoming ballot and send it back to the board of elections or deliver it in person.

371

Additionally, there are specific statutory requirements if an individual assists the voter in filing
out the ballot.®"? The voter must authorize an individual to aid and then they can assist in

delivering the ballot.3™

Members asked what safeguards are put in place to ensure mail-in ballots are only sent to those
who are eligible to vote.*”* Marks explained that in Pennsylvania, if a voter wants a ballot, they
have to request one.®”® Upon request, the individual then needs to provide identification which
must be verified.3’® If the voter cannot provide identification, they are then still issued a ballot,
but their ballot will not be counted until the proper identification is provided within six days after
the election.®”” If a voter wants to know if a request was made in their name, Pennsylvania’s

transparent system allows for the Department’s website to display if a request was made.

378

Marks was further asked why someone should be allowed to register to vote without that
information being affirmed prior to vote.3’® Marks explained that voter registration requirements
are different.*® Identification is required to register to vote. 3! However, Marks stated: “[t]here
is no explicit federal requirement or state requirement that requires that identification to be
validated. So, if a voter registers to vote and they say they don’t have either one of those
identification numbers, the county will try to get the information. They must make reasonable
efforts to get the information. They can’t flat out, absolute reject the application, but they do
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mail a voter registration card to the voter at the address provided.”38? Pennsylvania also has first-
time voter ID requirements, which includes anyone voting for the first time in the precinct.®®

Marks gave insight on the legislative recommendations received from counties on what can
make the mail-in process more efficient for future elections. The top change counties would like
to see is the ability to pre-canvass voted ballots.3®* Additionally, counties would like a more
common-sense timeline to align voter registration, absentee and mail-in ballot deadlines.38®
Counties need ample amount of time to process the amount of work involved with mail-in
balloting.38®

Members asked about the security of mail-in ballots, and perhaps addressing identification issues
“on the front end” rather than six days post-election.®®” When asked about legislative steps which
could be taken to improve voters’ confidence in the security of the mail-in ballot, Marks
suggested one being another step of ID being provided at the time the ballot is sent, recognizing
there are logistics involved, as well as protecting the secrecy of the ballot.*® Marks also
expressed hope that the new SURE database has additional tools to work on some of these
issues.3® Members asked the process for verifying signatures. Marks explained the courts ruled
that signature verification does not have to take place during the actual casting of the ballot.3% In
Pennsylvania, poll workers are not trained on how to compare signatures.** As Marks stated:
“[sJomeone who is not an expert doing that kind of analysis is likely going to end up setting
aside a lot of ballots that shouldn’t be set aside.”%? States which do this take advantage of
technology and use signature verification software.3%
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Panel 2: Academic Research and Data
Discussions with this panel related to academic findings on mail-in voting and its process.

Dr. Charles Stewart 11, Professor of Political Science, Massachusetts Institute of Technology
explained the trends of mail-in voting for the 2020 election and emphasized mail-in voting had
no impact on voter turnout but would increase voter turnout by one to two percent in high-
turnout elections.3** Research also suggests vote by mail states can have a higher turnout in local
elections.®® Additionally, elections have shown mail-in voting does not appear to have partisan
consequences. 3%

When members asked about signature verification, Stewart stated it can be “intuitively
appealing” to individuals, however, it is hard to implement consistently.3®” According to Stewart,
signature verification can be accomplished in two forms, training election workers and using
automation.®®® Some states take the time and effort to train election poll workers to have forensic
signature matching knowledge.3%® With respect to the second form of automation, some argue
that computers take the human element out of it, but computers are better at conducting tedious
tasks, such as signature verification.*

Members asked if there are signature requirements and integrity provisions for mail-in ballots.*%*
Stewart stated with vote by mail states, offices will be working with voters by mail and can keep
track of voter addresses more efficiently.**2 If a county is mailing a voter a ballot every year,
then they can work directly with the postal service to make sure addresses are accurate and voter
rolls are clean.*®
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Panel 3: Election Report

Pam Anderson, Principal for Consilium Colorado, LLC gave insight on Colorado’s mail-in ballot
system and informed the committee of Colorado’s signature verification procedure.*%*

Members asked about Colorado’s integrated system with its states driver’s license system, and
how it captures an individual’s driver’s license signature to import into the states voter
registration system.*®® Anderson indicated over time, these signatures are then constantly being
imported into the voter system when a signature is used for a voted ballot, registration form and
absentee forms.*% Anderson explained this then creates a library of signatures over time and
comparison is made easier.**” When a signature is questionable, the three most recent signatures
captureglson hand will be looked over by the election judges to determine if the signatures
match.*

Anderson also described drop box locations in Colorado to the members.*® Voters have access
to 24-hour drop box locations and have the option to drop mail-in ballots anywhere within the
state.*10 If voters are using drop box locations, voters must have them in before 7 p.m. on
election night, otherwise they will not be counted.**

Members asked about ballot tracking within Colorado.**? Anderson responded ballot tracking is
built into the online voter registration system.*'® This system notifies the voter through email or
text when the ballot was mailed, when the ballot was received and if the ballot was accepted or

rejected.*** Anderson pointed out the ballots themselves are anonymous.**> Anderson explained
how Colorado uniquely codes their elections with a ballot ID, which provides a numerical
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number for each ballot ID.*'® Anderson further explained this is part of a “universal thing in
election administration” called “binking.”*!" Anderson stated this is where a barcode scanner can
tell whether the appropriate ballot was sent out in the envelope.*® However, Anderson also
stated that: “[a]Jnonymous ballots are very important, so we do not identify to a particular voter
any identifying information. Voter privacy is built into our state constitution.”

Members asked what the advantages were to requiring ballots to be mailed to voters no later than
18 days prior to an election, rather than Pennsylvania’s law of up to 7 days prior to an election.*?°
Anderson said it creates consistency across county jurisdictions and allows the mail services to
accommodate, to allow voters to receive their ballot, contemplate and mail it back.*?

Anderson discussed the bipartisan nature of the process in her state and stated: “[a]ll of our
operations, by statute, many by rule-for example ballot collection, transferring ballots...or
collecting ballots from 24-hour drop boxes or our vote centers, must be done with by partisan
teams.”*??

Panel 4: County Election Official
Discussions on this panel related to the process for mail-in ballots at the county level.

Dr. Thad Hall, Director of VVoter Registration and Elections for Mercer County, discussed
members’ concerns regarding drop boxes not being in secure locations.*?* Hall expressed drop
boxes can be vandalized if not properly secured and it is essential for drop boxes to be uniformly
dispersed across a jurisdiction so there is no benefit to one specific party in how the boxes are
placed.*** Drop boxes should have two people picking up ballots to ensure a secure chain of
custody.*? Additionally, Hall commented on having a uniform date for mail-in ballots to be
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mailed to voters.*?® Hall said when he worked as an election official in Arizona, ballots were to
be mailed between 27 and 24 days before the election, allowing for consistent messaging across
the state as to when ballots would go out.*?” Hall also mentioned it would be very helpful if
counties had better statutory guidance on how drop boxes and satellite locations should be

handled.*?8

Members asked the financial impact mail-in voting had on Mercer County.*?° Hall commented it
had an impact and continues to have an impact on the county.**° He further stated one of the
biggest issues is the requirement to do annual mailing to voters on the permanent mail-in voter
list.*3! This mailing is very expensive and was a new cost the county incurred.**? He noted these
mailings require staff time to process the ballots and this is a huge cost incurred.** When
members asked about the specific dollar amount, Hall explained that three staff working
overtime for several weeks accrued $100,000 in personnel cost, not including the cost associated
with mail-in ballots.*** He was also asked about satellite offices and he explained because of the
need to make sure these are distributed fairly, if used they could also be more costly as well.*®

Hall was also asked about mail-in ballots received without proper information.*3® Hall explained
these ballots were held aside and those voters were contacted.**” He further stated those ballots:
“[i]n our office were kept separate and were not processed until that six-day period was up and

we received their information.”438
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Members asked if there were further challenges surrounding permanent mail-in lists.**° Hall
explained it created confusion for the 2020 election because some voters checked the box but
then decided to vote in person, which caused more provisional ballots in polling places.**° Hall
expressed, moving forward, it would be helpful to make those voters who want to be permanent
stay permanent and mailed ballots for every election.**! This is because processing applications
and mailing them out is very costly for the county.*4?

Members also discussed with Hall the use of e-poll books.*** He explained they are very
“helpful’” and that it provides: “[g]reater assurance that the person who’s handing out ballots
hands out the right ballot because they are getting a ticket.”*44

Hall also expressed concerns with the conflicting timelines between petition challenges and mail-
in ballots.**®

In conclusion, members heard from officials on the implications of Act 77 of 2019 and the
various struggles counties endured with these changes.**® Members gained insight on the mail-in
ballot system and how counties conducted procedures pertaining to signature verification and
drop boxes.**’
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Recap**

e Establishing an earlier deadline for requesting a mail-in ballot would improve election
integrity and relieve the burden placed on county administrators.

e Other states use training and enhanced technology to provide reliable ballot tracking and
authenticity confirmation, as well as signature verification, gaining additional election
integrity.

e Most states utilize voter ID requirements to ensure elections are conducted with integrity,
providing Pennsylvania with many models for how such a policy can be applied fairly.

e The Election Code should provide uniformity in ensuring that all places where voting
occurs are subject to the same regulations regarding accessibility, transparency,
electioneering, and security.
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County Election Day Operations and Satellite Election Offices

Highlights**°

e Election rules should be set far ahead of Election Day, with no last-minute changes that
will likely be inconsistently applied.

e Act 77 burdened counties with an unsustainable election system, both financially and
practically, as well as an impractical administrative timeline in the weeks prior to an
election.

e Transparency and uniformity across all 67 counties require enhanced training of staff as
well as requirements for public access to all parts of the election process.

Hearing Summary

On March 25, 2021, the State Government Committee held a hearing to discuss county election
day operations and satellite election offices.**° During this hearing, the committee heard from
election officials and experts on their experiences during the 2020 election and how
Pennsylvania can be more efficient with the election process in the future.*!

Panel 1: County Election Directors
Discussions on this panel centered around county election day operations.

Ed Allison, Director of VVoter Registration and Elections of Lawrence County, informed the
committee of the challenges involved with recruiting and retention of poll workers.*>? Allison
attributed these challenges to age and the amount of work and stress that was involved in the last
election, in regard to the surrendering or voting in person by individuals who had mail-in ballots
issued to them or individuals who wished to vote in person who did not bother to do anything
with ballots and had to vote provisionally.*5®

Patricia Nace, Election Consultant, Northumberland and Snyder Counties, detailed the
preparation involved throughout election day, and the challenges that Act 77 of 2019 presented
for the 2020 election, in terms of processing mail-in ballots.*** One of the biggest challenges was
the last minute, unclear directives from the Department, and election directors not having the
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time to check emails before or the day of the election.**® Nace pointed out providing funding for
training for poll workers is a must.**® Poll workers are constantly coming and going, due to the
overwhelming atmosphere of the job, and not having the proper training to handle unique
situations that may arise.**” Nace also would like to see counties granted more time to pre-

canvass “maybe even seven days out,” and change the deadline for absentee ballots.

458

When the committee asked if the Northumberland, Snyder and Lawrence county offices had the
ability or knowledge on how to establish satellite offices,**® Nace explained even if counties

wanted to set up satellite offices, some counties do not have the manpower or funds to do so.

460

Allison agreed, further stating that the Department’s guidance suggested advice on such things as
hours of operation, but Allison explained for his county satellite offices were not possible, due to

the lack of trained workers.*6?

Members asked the process involved with training election board workers and how long the
process is.%62 Nace explained poll workers have a class right before the election.*®® Nace said she
gives poll workers a handbook to reference throughout the training.*®* Allison expressed his
county provides training to cover all changes since the previous election, such as standard

operating procedures.*®

Members asked if drop boxes were managed as far as people collecting ballots and making sure
the chain of custody was not compromised, and Allison said they would send one person, along
with a sheriff’s deputy to each of the locations to collect ballots.*®® This individual would then

have to sign off on the number of ballots received and everything is placed separately in
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lockboxes.*®” From there, election personnel sign off on the number of ballots received and will
begin to process the ballots. Allison stated drop boxes need to be further clarified in language
because they are not mentioned in the code.*%®

When members asked what happens to the ballots given to those that are not fully verified to
register to vote, Allison explained per the Department of State’s guidance, counties are to
process the individual’s registration and put them on voter rolls if they checked the box stating
they do not a have a Driver’s License or Social Security number.*6°

Panel 2: City of Philadelphia

Discussions on this panel related specifically to City of Philadelphia election day operations, in
particular satellite offices.

Seth Bluestein, Chief Deputy Commissioner and Chief Integrity Officer of the City of
Philadelphia, commented on member questions in regard to Philadelphia County being one of the
few that had the ability to offer satellite offices along with evening and weekend availability for
in-person voting.*”® Due to the increase of individuals voting by mail, the City established
seventeen elections offices geographically dispersed throughout the city, with each being staffed
with an average of seven workers.*’! Bluestein commented on the cost of satellite sites and said
they were “fairly expensive.”*’? In order for the locations to operate, rent had to be paid for the
location, computer equipment had to be obtained to use the SURE system and the most
expensive cost was staffing these locations.*”® The costs totaled to be $100,000 to $150,000 per
office.*’* These funds were provided from private grants received by the city.*"

When members asked about the satellite experiences Philadelphia encountered, Bluestein said
they were rolled out daily and had sufficiently trained staff.*’® Once the ballot was finalized and
mailed out, Philadelphia’s satellite offices gradually expanded and remained open until close of
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election night.*”” When members asked how many individuals utilized these services, Bluestein
said 50,000 people applied and received a ballot at these locations.*’®

Bluestein was also questioned regarding poll observers.*”® He was asked what was considered
“meaningful observation” by the observer.*° He explained the “activities that were clearly
visible the entire time for every observer who wished to observe them.*!

Members also asked whether the 15-day voter-registration deadline and the 7-day mail-in ballot
deadline created challenges for Philadelphia.*®? Bluestein said: “[y]es. Those deadlines are
extremely challenging.”*® When asked for recommendations for changes to these deadlines,
Bluestein responded: “[a]t a minimum, I would say the Friday prior to the current application
deadline for vote by mail so that would put it at approximately 10 or 11 days before election day.
And certainly, any adjustment to the registration deadline, whether that’s back to the full 39 or
even 20 or 21 days would be an improvement over the current 15 days from an administrative
perspective.”484

Bluestein was also asked about further suggestions for deadline changes.*® He suggested more
time to pre-canvass ballots.*%

Members also asked how e-pollbooks would help Philadelphia as a city of the first class.*®’
Bluestein responded: “electronic pollbooks would allow us to have those records be even more
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updated, providing for greater integrity.””*®® In addition, e-pollbooks would also allow vote
centers to be possible should the Commonwealth ever wish to move to them for early voting.*®

Panel 3: Reporting of Election Returns

Discussions on this panel centered around county election day operations and their impact on the
reporting of election returns.

Shane Fitzgerald, Executive Director of Bucks County Courier Times and The Intelligencer; PA
State Editor, USA Today Network outlined how media is essential to democracy and a
democratic election.*®® The media acts as a watch dog to elections and acts as a safeguard to the
transparency of the election.*®* The media also enables the public to participate in the election
process by educating voters on how to exercise their democratic rights and allow candidates to
communicate their message.**? According to Fitzgerald: “[m]edia presence at voting and
counting centers are critical to preventing electoral fraud, given the full measures protecting
freedom of speech are guaranteed and the media are free to act independently and with
impartiality.”4° Fitzgerald encouraged the committee to consider legislation to expand media
access to polling places to allow the media to witness and record events to create trust amongst
voters and integrity in the election.*%*

Members asked the major changes in covering the 2020 election as opposed to past elections
coverage.*®® Fitzgerald said waiting for mail-in ballots to be counted and not being able to call
the election when the public was waiting on the media to do s0.%%® Fitzgerald went on to say the
data collected was actively being collected both locally and by precincts.*’
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Panel 4: State Best Practices
This panel offered insight on best practices for other states and county election day operations.

Sambo Dul, State Elections Director with the Arizona Secretary of State answered member
questions relating to Arizona’s procedures manual.*®® Dul outlined the procedures manual on
election rules and procedures that the Arizona Secretary of State updates every odd-numbered
year, and provides to their counties.**® According to Dul: “[t]he purpose of the manual, as stated
in the statute, is to achieve and maintain the maximum degree of correctness, impartiality,
uniformity and efficiency in election administration in Arizona.””*® This manual must be updated
by the Secretary and then submitted to the Governor and Attorney General before October 15,50
From there the manual is reviewed and approved by December 31%.°°2 Once officially approved,
the manual has the force and effect of the law.%%

Members asked about election training, and Dul informed the committee of Arizona’s election
officer training and certification program.>® Under Arizona Revised Statute 16-407, the
Secretary of State is required to provide an election officer certification program, which is a five-
day, forty-hour certification course on instruction in the technical, legal, and administrative
aspects of conducting elections within Arizona.5® This program is administered every odd-
numbered year and election officers must be certified each year before January 1% of each

general election year.>% After the certification process, election officials must then attend an
eight-hour recertification program to be provided information on elections updates.>®’

Pam Anderson, principal of Consilium Colorado, LLC, addressed election observers and
informed the committee that election observers in Colorado can be trained and certified by
interested parties, candidates, or issue committees.>®® From there, observers go through a
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credentialing process and are administered an oath.>*® The observer is then given certificates for
multiple jurisdictions to bring any issues forward which may occur during the election
process. >0

Anderson mentioned with Colorado’s election observers: “[w]e build in the transparency...we
can make sure that we’re validating that the outcomes were accurate.”**!Anderson addressed
concerns on finding poll workers and experienced election officials.>'? Anderson said one-third
of Colorado’s election officials turned over in 2018, causing a large amount of time being spent
on training and implementation.>

Anderson also answered questions as to whether Colorado allows access to the ballots
themselves.®* Anderson explained under the Colorado Open Records Act, they are available
after the conduct of the election but prior to the contest period, and after the election has been
certified and audited and canvassed, their images and paper ballots are available for
inspection.®®

Tim Mattice, Executive Director of The Election Center, informed the committee states need to
have the ability to pre-canvass ballots ahead of time.>!° If states are going to continue to see a
large volume of mail-in ballots, then poll workers are going to need ample of amount of time to
process these ballots in order to have results in when the public expects to hear them.>’

Members asked if any insight can be provided from other states working through election
process changes.>® Mattice explained members are dealing with unprecedented times and are
really focused on ensuring enough time to canvass mail-in ballots. Mattice pointed out that if
mail-in voting is going to increase in the future, then states need the time to pre-canvass ballots
so the public can be aware of election results at the end of election night.5*°
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Members asked how election integrity is assured in the mail-in ballot process.>?° Anderson said it
IS important to have a registration database and election management system in building a robust
system.>?! Anderson further stated signature verification and building election confidence
amongst observers are important in validating accurate outcomes.>?2

In conclusion, the committee heard from testifiers pertaining to election day operations and
satellite election offices.®® Members heard from election officials and experts on experiences
encountered during the 2020 election and recommendations on how Pennsylvania can be more
efficient moving forward.>?*

Recap®?

e Other states’ best practices include the publication of enforceable election rule handbooks
far in advance of an election, as well as adequate funding for poll worker training,
providing a model for improving Pennsylvania’s administration.

e [Easing Act 77’s administrative and financial burden on counties should be at the
forefront of improvements to the Election Code. This likely requires more practical
timelines for the voter registration and mail-in ballot systems.

e Confidence in Pennsylvania’s election process would be strengthened by increased
training of election administrators and clearer, uniform guidelines on transparency in
election operations.
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Election Integrity and Accessibility Policy

Highlights®%

e Cybersecurity threats to elections are ongoing and must inform election administration at
every level.

e Pennsylvania’s 1937 Election Code is outdated and insufficient to serve the needs of all
Pennsylvanians, particularly the disabled voters.

e Trust in the election process requires that all voters can have confidence that their ballots
were counted as cast, and that only eligible voters participated in an election.

Hearing Summary

On April 1, 2021, the State Government Committee held a hearing on election integrity and
accessibility policy.%?” This hearing investigated how integrity can be grounded into the election
process and how accessibility can be provided to the most vulnerable populations.>?® As
Chairman Grove stated: “[P]ennsylvania’s election system should be easy to vote but hard to
cheat.”®%

Panel 1: Cybersecurity

Discussions with this panel explained how cybersecurity protections can ensure election
integrity.

Dr. Will Adler, Senior Technologist, Elections and Democracy, Center for Democracy and
Technology, outlined the various steps Pennsylvania can take to secure election infrastructure.*°
The first way is to ensure voters can be confident their votes are being counted as intended. 3!
The elimination of paperless voting systems was a step forward in instilling confidence in
voters.>®2 However, it is essential these voting machines have software independence, meaning if
there is an undetected change to the software, there cannot be an undetected change in the
election outcome.5%

526 Chairman’s recap. April 1, 2021. https://s3.us-east-2.amazonaws.com/pagopvideo/477552054.mp4
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Adler explained Pennsylvania needs to prioritize cybersecurity when looking to make
procurement decisions.>** Election machines may not directly connect to the internet, however,
other systems needed to conduct elections are.>3® With this, Pennsylvania needs to avoid the
possibility of breaches and tighten the security of the systems.> Lastly, it is essential for

counties to follow cyber security practices and have assistance in running secure systems.

537

Counties often do not have the proper training in identifying when a breach has occurred, or have
the ability to have an IT staff to monitor the systems.>® This is why counties need funding for

training courses, and an ongoing fund for election security upgrades.

539

Dr. Clifford Neuman, Director, University of Southern California Center for Computer Systems
Security, explained that in order for cyber components of the election to be more secure, it is
essential to understand the motivation and goals of the adversaries attempting to disrupt the
election.> It is also important to understand the ways adversaries could impact an election, such
as a change in voter rolls, and voter polling locations.®*! Neuman also informed the committee
one of the most important aspects to ensuring election security is the “durable record of the intent
of the voter.”®* This means voters need to be able to review their vote when it is being cast to
make sure votes were not “switched.”**® This allows confidence in the tabulation process if

questions were to arise.>*

Members expressed concerns with how Pennsylvania can ensure the updated SURE system will
be secure from cyber threats.>* Adler said there must be regular risk assessments, internet traffic
must be encrypted, and there must be a strong access control to the database to know who has
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access at any time.>*® Neuman added that the system cannot be completely protected when
individuals can register to vote online.>*” He stated that this is because cyber-attacks can be
mounted to the system by an adversary impersonating an individual through their social security
number, found on the dark web.>*® Neuman noted there is always going to be individuals who try
to manipulate voter records through the system.>*

Members expressed concerns over cyber security threats within counties.>° Adler explained one
of the easiest ways to prevent a cyber threat is to ensure domains of county websites end in
.gov.*! Only verified government entities have these domains.>® This builds trust among voters
who can know they are looking at a website with accurate information.>®3 Currently, there are
only eleven out of the sixty-seven counties that use .gov domains.>>* Adler encourages the
General Assembly to help counties work with the federal Cybersecurity and Infrastructure
Security Agency in receiving secure domains.>®®

Panel 2: County Election Director

Discussions on this panel centered around election integrity from the perspective of a county
election director.

Nathan Savidge, Chief Registrar, Northumberland County Board of Elections, detailed the mass
chaos he and his poll workers experienced due to the difficulties with drop boxes for mail-in
ballots.>*® There was confusion with the last-minute guidance coming from the Department of
State and multiple staff members reaching out explaining the guidance in different ways.*’
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Overall, Northumberland County was not able to order drop boxes, and this also was the case for
several counties.>®

Members asked how observers were able to witness and be involved with the election process.>*®
Savidge explained that in a room, the Chief Clerk and members were opening ballots and
checking naked ballots.>® Behind the window was a viewing room for observers to watch the
process unfold.%®! This created transparency within the election process and allowed observers to
be confident in the results.>®?

Members asked about the training of poll workers.*®® Savidge explained he spent 110 hours a
week for 3 weeks training individuals.>®* He pointed out this was a terrible labor cost for the
county, but it was an integral part to running a smooth election.>®

Panel 3: Accessibility and Integrity

Ray Murphy, State Coordinator of Keystone Votes, recommended ways for Pennsylvania to
improve the election process.>®® The first key aspect to change for future elections is the deadline
to return mail-in ballots.>®” Across the country, eighteen states allow the receipt of mail-in ballots
after election day.>®® Kansas, North Carolina, and Virginia all allow receipt of mail-in ballots up
to three days after the election, while Ohio allows ten days after the election.®®® Additionally,
Murphy would like to see Pennsylvania have the advantage of pre-canvassing ballots to allow for
faster election results and create a lesser burden for county administrators.>’® Currently, twenty-
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four states have implemented this procedure.®’* Lastly, Murphy would like to see real-time
accuracy for the list of registered voters, such as implementing more efficient ways of updating
poll books by having access to the National Change of Address forms in real time.>"

Jennifer Garman, Director of Government Affairs of Disability Rights Pennsylvania, explained
the purpose of the organization is to ensure electoral participation and educate voters with
disabilities about their rights, assist in voter registration, and overcome any barriers presented on
election day.>”® The 2020 election presented many challenges for voters with disabilities.>’* Even
though mail-in voting gave options to vulnerable voters, the Department of State guided these
individuals to utilize absentee ballots as opposed to voting by mail.>”> With Act 12 of 2020 and
Act 77 of 2019 there is universal mail-in voting, however, on the Department’s website if an
individual has a disability, they are required to fill out an absentee ballot and obtain a
certification by a medical professional indicating they have a disability.>"®

Members asked about barriers to the election process for the disabled community.>”” Garman
indicated that new forms allowed for one designated agent for one voter to deliver their ballot for
them due to a disability.>’® However, Garman believed only 15 of the 67 counties had
information about this on their website, in part because DOS guidance was released very close to
the election.>”® Garman indicated those with disabilities need notice and opportunity to cure
ballots, since there is a higher likelihood there could be a defect due to visual impairments or
dexterity issues, and without notice from the county, according to Garman: “[t]here’s a real
chance that their vote would not have counted.”*® Additional barriers Garman discussed
included polling locations not being wheelchair accessible, voting machines not being
operational for individuals and the lack of transportation for those that live in rural areas.>®
Garman stated:“[p]olling places need to be both physically accessible and programmatically
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accessible.”*® Members asked if there were any states which would provide good “model
legislative language” for provisions for individuals with disabilities.>®® Garman referenced West
Virginia which recently passed a law utilizing OmniBallot, so individuals who could not access a
polling location or vote at home without assistance could securely return their ballot through an
online procedure.>® Garman indicated there are issues with use of paper ballots for the disability
community and there is a need for an alternative mechanism.>® Garman did note, however, there
are election security concerns around electronic returns.>®

Testifiers were also asked about voter ID, and Murphy stated: “[t]his is something we deal with
every day on the nonpartisan voter education front, because there’s still a lot of confusion about
what the rules really are....so whether there’s a discussion about implementing voter ID, it needs
to come from a place that is understanding of what the Supreme Court said the limits were and
then really cognizant of how its going to impact voters.”>%’

When it comes to increasing access, Garman also mentioned due to transportation issues, drop
boxes may be an issue for those in the disability community, and expansion of drop boxes needs
to be part of the discussion.>®

Members also asked about accessibility issues relating to satellite offices.>® Murphy mentioned
ADA and HAVA'’s federal requirements for people with disabilities may not necessarily have
applied to satellite offices, so: “[t]here was an extent to which they were existing in a gray area,
where V&ters didn’t have the guarantee or protections that they normally would have at a polling
place.”

Members asked if there is any outcome information for the use of e-pollbooks in the state.%*
Murphy stated that there are six counties that currently use e-pollbooks and went on to say e-
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pollbooks are the future and many jurisdictions have adopted them.%%? Murphy referenced
Philadelphia and Allegheny Counties, stating these counties must print poll books three weeks in
advance.>® This causes for there to be no flexibility in additional changes as last-minute
applgg?tions come in. Therefore e-poll books tend to be more accurate voter roll lists on election
day.

When asked about development of a level of standardization, Garman discussed the lack of
uniformity and how it impacted the disability community.>%

Panel 4: Accessibility and Integrity

Jason Snead, Executive Director of Honest Elections Project, expressed integrity and
transparency need to be present in elections.>®® Snead believes the way to do this is to implement
voter identification requirements to verify voter eligibility, and safeguards need to be put into
place to secure absentee ballots against any type of fraud.>°’ Snead addressed the need for
uniformity across the Commonwealth. Uniformity ensures voting rules are consistently applied,
whether in a rural or urban jurisdiction.>%

Members asked how Pennsylvania can verify individuals who are registered to vote are actual
citizens and not just possessing a driver’s license.® Snead said generally voter 1D requirements
or a basic underlying document can confirm an individual’s eligibility.5% Snead stated this can
be a challenge for states and states could be doing a better job at using the variety of information
available to them to identify instances where voters are improperly registered but lack
citizenship.®®* One of these sources of information would be jury records.®°2 Sometimes jurors
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get called but will decline, due to the fact they are not a citizen.%%® That information can be useful
to tracking down the registration and removing the record from the rolls.®%

In conclusion, members gained insight on election integrity and how accessibility can be

provided to the most vulnerable populations.®%> Members were able to gain knowledge on

cybersecurity and how the General Assembly can guide counties to ensure a secure election
606

process.

Recap®"’

e County and state election administration should be continually guarded against new and
emerging cybersecurity threats.

e Modernization of the Election Code must include consideration of accessibility for
disabled voters in all aspects of the election process.

e Safeguards ensuring adequate election integrity are crucial to restoring the public’s
confidence in the accuracy of election results.
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An Overview of How Other States Conduct Elections

Highlights®®®

e Best practices adopted by other states over recent decades provide an abundance of
models for Pennsylvania to study and emulate as we look to modernize our Election
Code.

e Kentucky shows that election reform can and should be a bipartisan endeavor, expanding
voter access while streamlining election administration and protecting integrity.

e Other states provide training manuals and standard rulebooks binding all counties in
administering elections uniformly, an approach that would benefit Pennsylvania in
fulfilling our constitutional requirement of uniformity.

e Election audits are not limited to post-election, result confirming audits. All aspects of
the election system should be audited, including voter registration and list maintenance,
operations and resource allocation, and training processes.

Hearing Summary

On April 8, 2021, the State Government Committee held a hearing giving an overview of how
other states conduct elections and what practices Pennsylvania could learn and adopt for future
elections.®%

Panel 1: Overview

Discussions with this panel related to an overview of how other states conduct various processes
relating to elections, as well as how other states conduct election audits.

Wendy Underhill, Director of Elections and Redistricting Program, National Conference of State
Legislatures, explained the various ways states handle the election process.5° Ms. Underhill
commented: “[1]’ve watched what you all have been doing, and I don’t remember in the last 10
years another state doing this level of public work before introducing election legislation.”®* Ms.
Underhill also commented that, with respect to voter registration: “the cleaner the rolls are when
an election begins, the better in terms of costs and accuracy.”®*? According to NCSL, only five
states have all mail-in voting, with forty-four states processing ballots before election day.5®
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Jennifer Morrell, Partner of The Elections Group, focused on standard procedures and on testing
and audits.®* According to Ms. Morrell: “[s]tates that allow for administrative rulemaking by the
Secretary of State, along with the power to enforce a level of compliance, create a framework to
support detailed standard procedures at the local level.”®™® She further stated: “[i]ncreased
consistency in the way that elections are administered allows voters and officials in one area of
the state to have more confidence in the administration of elections in another area.”%'® Morrell
expressed two areas would benefit from standard operating procedures were ballot accounting
and ballot chain of custody.®!’ Testing and auditing “produce evidence that the election was
conducted fairly and accurately.”!® She also stated: “[a]uditing is best done publicly and in a
manner that prevents any conflict of interest.”%°

Underhill was asked about trends or changes in election administration over the past several
decades, and she highlighted four major things: more involvement from the state level, pre-
election day voting (in-person voting and no-excuse absentee voting), voter ID, and voter
registration.?® When asked about states which balance security and accessibility, Ms. Morrell
mentioned Colorado as a model.®?! Panel was also asked how other states handle early in-person
voting.®?? Both testifiers indicated that the key is uniformity.®?® This panel was also asked about
standard practice among states to clean voter rolls.®?* Both panelists mentioned the ERIC
database as a good method to update the rolls relating to death records.5?°

With respect to poll watchers/observers, Ms. Morrell commented: “[t]his is where creating
uniform practices across the state has a tremendous amount of value, and creating a culture of
detailed, written procedures at the local level can be really instrumental in being able to create
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these training opportunities for watchers so that when they come to a location, they are more
focused on the process and the procedure and know what they should be seeing.”®%

Morrell gave the committee insight on the purpose of audits, in particular risk-limiting audits.®?’
Audits should detect any fraudulent activity, assure votes are counted accurately, and provide
accountability to voters.%28 However, Morrell explained audits should not only happen post-
election but should also occur pre-election.®?° A pre-election audit consists of testing and
auditing voter registration systems, signature verification systems, mail ballot sorters, online poll
books, and website tools.®* Pre-auditing is an essential way to ensure local officials can assess
and manage risks.%®! This provides a way to accurately record the number of ballots in the
possession of election officials at any point in time.®*? The ballot accounting process can consist
of ballot tracking and controlling logs for absentee and mail-in ballots.%*® Morrell commented
ballot reconciliation is the foundation of an audit’s paper trail and is the best way to ensure votes
have not been lost or added because of human error or a voting equipment error.%%*

Finally, Ms. Morrell was asked about chain of custody of mail-in ballots in other states.®*® She
mentioned states that have some experience, such as Arizona, Utah, Nevada, California,
Washington, and Oregon.®*® Ms. Morrell commented: “[i]t really just comes from maturity with
paper and developing the labels, the logs, the checklists, the forms.”%%
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Panel 2: Election Integrity in other States
Discussions with this panel related to best practices in other states relating to election integrity.

Sam Adolphsen, Policy Director with The Foundation for Government Accountability,
highlighted ways Pennsylvania can craft reforms for future elections.®®® The first reform is for
Pennsylvania to consider providing election officials more time to verify new registrants, as well
requiring applicants to apply thirty days before an election.®*® Currently, several states have
deadlines twenty-five days before election day to register.%*° This allows states to have enough
time to process information in high volumes and make sure voter registration is correct for
election day.54!

Adolphsen expressed that Pennsylvania needs to focus on strengthening voter registration lists.®4
Currently, Pennsylvania law allows cross checks with government entities; however, these
checks are conducted about once a year.®*® There are not measures put in place to ensure these
checks are occurring, causing people who need to be removed remaining on the voter roll.54*

Adolphsen pointed out that there are thirty-five states who require voter ID for in-person voting
and Pennsylvania is not one of them.®* One practical measure states are adopting with an
increase in mail-in ballots is to include personal identifying information on the ballot
envelope.®*® This would help improve security of the ballot and eliminate problems related to a
lack of training in signature matching process.®*’ Lastly, drop boxes need to be more secured and
monitored.®*® In Pennsylvania, there is no law on how drop boxes should be handled, creating a
lack of trust.®*® Therefore, Pennsylvania should consider passing laws requiring any drop boxes
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to be located in a government building with 24/7 monitoring.%*° This would create more
transparency and voters can observe the process to be certain their ballots are secure.!
Additionally, Adolphsen commented on the outside influence of private money on election
operations.®®? Millions of dollars flowed from non-profit to election officials across the
country.553 Adolphsen said while getting out the vote is fine, having private funds going toward
official channels to areas based on a political map is not fine.%>* States are moving forward with
changes which would prohibit this type of private funding from influencing elections.®®

Mr. Adolphsen also mentioned Ohio and Florida as states with best practices for cleaning of
voter rolls.®*® Mr. Adolphsen was also asked about the impact of voter 1D laws on voter
turnout.®>” He mentioned the states with greater voter participation, for example, Maine,
Wisconsin, Washington State and Michigan, all have voter 1D.%%8

Mr. Adolphsen was asked about states which print a state ID or driver’s license number on an
absentee ballot, and how those states address privacy concerns.5%° Adolphsen responded this
method would eliminate the need for signature verification analysis and it would be designed in a
way to make sure privacy issues were addressed.%®

Panel 3: Kentucky

Discussions on this panel related to the structure of Kentucky’s administrative election functions
as well as how they conduct various facets of the election process.

Jared Dearing, Executive Director of Kentucky State Board of Elections, explained Kentucky is
a hybrid election administration system, consisting of the Office of the Secretary of State, the
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State Board of Elections and the 120 County Clerks throughout the Commonwealth.%¢* All three
entities work together to create an efficient election system, and this creates a sense of checks
and balances.®%?

Dearing was also asked about Kentucky’s voter ID laws.%¢% He explained this law has been in
effect for several years, with several updates recently made, as well as the pandemic creating an
impact on its use.%%* Dearing said the goal of the changes was to use some of the old laws, but to
incorporate: “a secure level of balance of security and access.”%®°

Dearing addressed member questions regarding Kentucky’s new law (HB574), with its
establishment of a signature curing process.®%® Dearing was also asked about cleaning of voter
rolls, and he indicated: “[i]t is something you want to have an active process to clean up to the
best of your ability but to do it in a way that’s not impacting voters that should have access to the
ballot.”®” With respect to signature verification, Dearing said while Kentucky does not have
technology in place to check signatures, the Governor of Kentucky allotted counties CARES Act
dollars which allowed counties to hire and train staff on how to verify signatures on ballots.®
As part of discussions on Kentucky’s new law, Dearing was asked about a bar tracking code
placed on mail-in absentee ballots.%®® He explained these codes are on specific envelopes only
and would not be on the actual ballot itself.5”

Dearing was asked about the various levels and timeframes for training county election
officials.®”* He responded: “[w]e provide training on anything we possible can that’s going to
help our county clerks run a better election.”®’? In Kentucky, Dearing mentioned the ability to be
“incentivized” for training, in a monetary form.%”® He said this: “[g]ives us, the State Board of

661 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 104-105.
Microsoft Word - 4.7.21 State Government Transcript Final

662 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 109. Microsoft
Word - 4.7.21 State Government Transcript Final

663 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 119. Microsoft
Word - 4.7.21 State Government Transcript Final

664 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 119-120.
Microsoft Word - 4.7.21 State Government Transcript Final

665 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 120. Microsoft
Word - 4.7.21 State Government Transcript Final

666 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 127. Microsoft
Word - 4.7.21 State Government Transcript Final

667 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 133. Microsoft
Word - 4.7.21 State Government Transcript Final

668 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 139. Microsoft
Word - 4.7.21 State Government Transcript Final
669 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 142. Microsoft
Word - 4.7.21 State Government Transcript Final
670 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 143. Microsoft
Word - 4.7.21 State Government Transcript Final

671 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 114. Microsoft
Word - 4.7.21 State Government Transcript Final
6725tate Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 114. Microsoft
Word - 4.7.21 State Government Transcript Final
673 State Government Committee Hearing Transcripts. An Overview of How Other States Conduct Elections, Pg. 115. Microsoft
Word - 4.7.21 State Government Transcript Final

72| Page



https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf
https://www.legis.state.pa.us/WU01/LI/TR/Transcripts/2021_0073T.pdf

Elections, a great opportunity to go in and really get granular without training when it comes to
the election process itself.”%"*

When asked about counties and a substantial increase in workload, Dearing did mention: “[1]
think our legislatures both in Kentucky and nationally and across this country are failing to
adequately fund our election systems in a way that meaningfully prepares our counties to
purchase up-to-date election systems, to provide them with enough resources and staffing to be
able to effectuate a good election.”®”®

In conclusion, members heard from stakeholders about best practices other states are
implementing and what best practices Pennsylvania can adopt for future elections.®’®

Recap®’’

e Pennsylvania does not begin election reforms in a vacuum, but rather has models of more
effective election administration in states across the country that we should learn from.

e Expanding voter access and ensuring election integrity are not opposing goals, but rather
can be balanced in ways that merit bipartisan support for improvement.

e Enhanced training standards, binding administration rulebooks, and other tools utilized
by several states would serve Pennsylvania’s constitutional mandate of uniformity in
elections.

e Audits of all parts of the election system can provide increased public trust and
understanding of the many aspects of the election process.
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Stakeholders and Member Testimony

On April 15, 2021, the State Government Committee concluded its series of in-depth discussions
of Pennsylvania’s election process with testimony from stakeholders and members of the House
of Representatives.®’® Because the committee had eighteen testifiers, members heard testimony
and did not ask questions.

Stakeholder Testimony

Lisa Schaefer, Executive Director of the County Commissioners Association of Pennsylvania,
recommended various changes Pennsylvania can adopt for future elections to lift burdens off
county officials.®”® One of these changes is allowing for pre-canvassing to take place in advance
of an election.®® Without an extended pre-canvassing period, counties will continue to face
challenges in providing timely results on election night.®8! The second priority is to move the
mail-in ballot application deadline back to fifteen days, instead of seven days under Act 77 of
2019.%82 This created challenges for postal services, making some voters not meet the mail-in
deadline and created uncertainty if the election office would receive ballots in time.%8 Most
importantly, Schaefer stated counties would like to urge the General Assembly to continue to
bring the counties to the table to discuss and provide feedback on election related legislation to
bring meaningful reforms.%*

David Thornburgh, President and CEO of the Committee of Seventy, noted the two primary
factors going into an election are the voters and the election directors.®® Thornburgh said during
the past election, election directors were put under a lot of stress and needed more time to
process mail-in ballots and voters needed more of a chance to cure their ballots and be alerted if
something was wrong with their ballot.®®¢ Thornburgh encouraged the committee to look at ways
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to strengthen polling place staffing and to provide counties with a basic level of funding to

support election efforts.®8’

Jonathan Bechtle, Executive Vice President of Opportunity Solutions Project, encouraged the
General Assembly to look at what other states are doing with absentee ballots that could be put
into practice to speed up ballot counting without reducing security.®® Bechtle suggested
reducing errors on the front end of the process by banning the practice of pre-filled ballot
applications by third party groups.®®® Often, these groups will mail out pre-filled ballot
applications with the incorrect information, which leads to problems with processing.® North
Carolina has banned this process, with pending legislation in nine other states.®®! Additionally,
Pennsylvania needs to clarify on whether mismatched signatures on a ballot envelope will be
disqualified.®® If the legislature decides to require signature matches, Bechtle recommends a

signature curing process is put into place.%

Amber McReynolds, CEO of the National VVote at Home Institute, addressed the various
concerns over the 2020 election.®®* McReynolds suggested counties should have the opportunity
to process election ballots fourteen days before election day.®® This would allow Pennsylvania
to institute security measures such as having the time to verify signatures and give voters the
chance to cure their ballots if there were to be mistakes.5%® Additionally, the Secretary of State
should provide proper and uniform guidance to be applied in a timelier manner.%

Hans von Spakovsky, Manager of Election Law Reform Initiative and Senior Legal Fellow,
Institute for Constitutional Government, The Heritage Foundation, described the various reforms
Pennsylvania should enact to have a fair and equal election.®®® VVon Spakovsky pointed out the
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most basic security measure states need to put in place is requiring an ID to vote in person and
by absentee ballot.®®® VVon Spakovsky stated states that have put these measures into law, such as
Georgia and Indiana, have seen a dramatic increase in voter turnout.’®

Khalif Ali, Executive Director with Common Cause Pennsylvania, expressed elections are not a
partisan issue but rather a people issue.”®* Ali commended the legislature for expanding mail-in
ballots and would like to see mail-in ballots be counted seven days after the election.’®? Ali
believes this will allow a fairer process and to allow more voter participation.’®® Additionally,

Ali would like Pennsylvania to allow early in-person voting and same day registration.

704

Scott Walter, President of the Capital Research Center, discussed concerns with private grant
monies with strings attached from big tech companies being sent to local government elections in
Pennsylvania and other states.’® Walter expressed donors or nonprofits should not be
manipulating elections through gifts to government officials and pointed out this issue is
“something left and right could agree on.”’% Walter further stated the Center for Tech and Civic
Life (CTCL) refused to disclose hundreds of millions of dollars received from a private donor,
and this only became public once the donor himself revealed his nine-figure donation.”®” The
CTCL declines to provide its donor list, and because it is a 501(C) (3) nonprofit, they have the

right to legally avoid revealing any donors. %

Gadsden, State Field Director for One Pennsylvania explained Pennsylvania “lags” behind most
states when it comes to making sure voters can count on 21% century convenience and security at
the ballot box.”® Gadsden expressed that Pennsylvania needs to focus on creating provisions
which ensure satellite election offices and drop boxes are equitable.”'® Additionally, Gadsden
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believes there needs to be consideration of allowing early voting for those who cannot vote in-
person on election day, due to busy work schedules or other priorities.”!

J. Christian Adams, President and General Counsel for the Public Interest Legal Foundation,
explained his foundation settled a lawsuit in regard to 20,000 deceased registrants on voter rolls
going into the 2020 General Election, with no efforts being made under federal law to mitigate
the problem.”*? The Commonwealth has yet to disclose records in regard to Pennsylvania’s
longstanding glitches in the PennDOT motor voter registration system which exposed numbers
of foreign national driver’s license customers to the voting system.’*

Carol Kuniholm, Vice President of Government and Social Policy, League of Women Voters of
Pennsylvania, stated election law and process should not be based on partisan priorities but
should allow voters equal access and assurances that all votes are counted.”** Kuniholm would
like clarification on what it means to pre-canvass mail-in ballots and provide time for counties to
begin opening, sorting and preparing ballots to be scanned ten to fourteen days before election
day.”*® Additionally, Kuniholm recommends county election officials receive uniform standards
for training and implementation.”*®

Colonel Anthony Shaffer, President, London Center for Policy Research, expressed concerns in
the failure to ensure election integrity that could potentially lead to hostile adversaries learning
from mistakes and using information to show weakness in the election process.”’ Shaffer stated
the best way to create trust is to make tabulation publicly visible to the maximum extent.”8 It is
essential Pennsylvania conducts audits, reviews processes, standardizes best practices and creates
enforcement mechanisms to ensure oversight and access for observers to monitor tabulation to
ensure all votes are protected.’®
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Member Testimony

Representative Pam DeL.issio referenced and outlined a report called, “Building Confidence in
U.S. Elections.”’? In this report, the Representative detailed the various recommendations
provided in the report pertaining to voter registration, identification, and the role of the state
during the election process.’?

Representative Doyle Heffley stated after talking to the Carbon County election officials after
the 2020 election, the Representative was alarmed by their concern over the directives coming
from the Department of State and the inconsistencies and confusion the directives caused.’?? The
Representative recommended that the Secretary of State provide proper and consistent guidance
to counties and common-sense voter 1D laws.’?

Representative Kate Klunk described the confusion surrounding a polling location in West
Manheim Township during the 2020 election.’”>* The Representative said this polling location
was rather large and she worked with the county in trying to break the poll up into three different
locations.”?® This had then caused confusion amongst voters as to where they should go to vote
because the polling location on the voter card and on the county’s website, did not match up with
the State’s polling location.”?® The Representative encouraged the Department of State and
counties to check systems to ensure the proper information is being conveyed to the voter.’?’

Representative Donna Bullock explained Pennsylvania is one of the few states to “support voting
rights for people with past felony convictions, one of the few states that allowed black free men
to vote as early as the late 18" century.”’?® Bullock encouraged the committee to look at
propos%gl laws with “careful examination” and with understanding of the history of voter

rights.”

720 State Government Committee Hearing Transcripts: Stakeholder and Member Testimony, Pg. 101-106.
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721 State Government Committee Hearing Transcripts: Stakeholder and Member Testimony, Pg. 101-106.
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722 State Government Committee Hearing Transcripts: Stakeholder and Member Testimony, Pg. 108.
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723 State Government Committee Hearing Transcripts: Stakeholder and Member Testimony, Pg. 110.
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Representative Malcolm Kenyatta encouraged the committee to investigate allowing counties to
pre-canvass, streamline the process to allow voters to cure mail-in ballots and allow same day
voter registration.”*° The Representative expressed the need for drop boxes to make the “process
more accessible for voters.”’3!

Chairwoman Margo Davidson commented she viewed the committee hearings as a “mockery of
our democratic process and a cynical ploy to restrict the voting rights of Pennsylvanians in this
Commonwealth of Pennsylvania.”’%?

Representative Paul Schemel gave concluding remarks and stated: “[b]Joth Republicans and
Democrats can agree that there are things that we need to look within our election system.”’3?
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Appendix I

Hearing Testifiers:
January 21, 2021 — Department of State’s Election Guidance

Kathy Boockvar, Former Secretary of the Commonwealth
Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State

January 28, 2021 - SURE System, the Election Management System, and Other Election
Information Technology

Joseph Kantz, Chairman, Snyder County Commissioners and Snyder County Board of Elections
Michael L. Anderson, Director of Elections, Lebanon County Bureau of Elections/VVoter
Registration

Timothy Benyo, Chief Clerk, Lehigh County Election Board

Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State

Additional written testimony:
County Commissioners Association of Pennsylvania (CCAP)
February 11, 2021 — Election Audits

Honorable Timothy DeFoor, Auditor General of Pennsylvania

Janet Ciccocioppo, Director of the Bureau of Performance Audits

Anne Skorija, Director of the Bureau of Information Technology Audits

Hope Verelst, Deputy Chief Clerk, Director of Election/Voter Registration, Sullivan County

Dr. Thad Hall, Director of VVoter Registration/Elections, Mercer County

Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State

Liz Howard, Senior Counsel, Brennan Center for Justice’s Democracy Program

March 4, 2021 — Voter Registration

Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State

Frank LaRose, Ohio Secretary of State

Forrest Lehman, Director, Lycoming County Elections and Registration

Shane Hamlin, Executive Director, Electronic Registration Information Center (ERIC)
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March 10, 2021 — Certification and Operation of Voting Machines with Demonstrations

Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State

Timothy Benyo, Chief Clerk, Lehigh County Election Board

Paul Lux, CERA, Supervisor of Elections, Okaloosa County, Florida

March 18, 2021 — No Excuse Mail-in and Absentee Ballots

Jonathan Marks, Deputy Secretary for Elections and Commissions, Pennsylvania Department of
State

Dr. Charles Stewart 111, Professor, Political Science, Massachusetts Institute of Technology
Pam Anderson, Principal, Consilium Colorado, LLC

Dr. Thad Hall, Director of VVoter Registration/Elections, Mercer County

Additional written testimony:

Richard Gebbie, CEO, Midwest Direct
Amber McReynolds, CEO, National VVote at Home Institute

March 25, 2021 — County Election Day Operations and Election Satellite Offices

Ed Allison, County Election Director, Voter Registration and Elections, Lawrence County
Patricia Nace, Election Consultant, Northumberland, and Snyder Counties

Seth Bluestein, Chief Deputy Commissioner and Chief Integrity Officer, City of Philadelphia
Shane Fitzgerald, Executive Director, Bucks County Courier Times, and The Intelligencer; PA
State Editor, USA Today Network

Sambo Dul, State Elections Director, Arizona Secretary of State

Tim Mattice, Executive Director, The Election Center

Pam Anderson, Principal, Consilium Colorado, LLC

April 1, 2021 — Election Integrity and Accessibility Policy

Dr. Will Adler, Senior Technologist, Elections and Democracy, Center for Democracy and
Technology

Dr. Clifford Neuman, Director, USC Center for Computer Systems Security, Assoc. Professor of
Computer Science Practice, Viterbi School of Engineering, University of Southern California
Nathan Savidge, Chief Registrar, Northumberland County Board of Elections

Ray Murphy, State Coordinator, Keystone Votes

Jennifer Garman, Director of Government Affairs, Disability Rights Pennsylvania

Peri Jude Radecic, CEO, Disability Rights Pennsylvania

Jason Snead, Executive Director, Honest Elections Project
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April 8, 2021 — An Overview of How Other States Conduct Elections

Wendy Underhill, Director of Elections and Redistricting Program, National Conference of State
Legislatures

Jennifer Morrell, Partner, The Elections Group

Sam Adolphsen, Policy Director, The Foundation for Government Accountability

Jared Dearing, Executive Director, Kentucky State Board of Elections

April 15, 2021 — Stakeholders and Member Testimony

Lisa Schaefer, Executive Director, County Commissioners Association of Pennsylvania
David Thornburgh, President and CEO, Committee of Seventy

Jonathan Bechtle, Executive Vice President, Opportunity Solutions Project

Amber McReynolds, CEO, National VVote at Home Institute

Hans von Spakovsky, Manager, Election Law Reform Initiative and Senior Legal Fellow,
Institute for Constitutional Government, The Heritage Foundation

Khalif Ali, Executive Director, Common Cause Pennsylvania

Scott Walter, President, Capital Research Center

Wesley Gadsden, State Field Director, One Pennsylvania

J. Christian Adams, President and General Counsel, Public Interest Legal Foundation
Carol Kuniholm, Vice President of Government and Social Policy, League of Women Voters of
Pennsylvania

Colonel Anthony Shaffer, President, London Center for Policy Research

Representative Pam DeL.issio

Representative Doyle Heffley

Representative Kate Klunk

Representative Donna Bullock

Representative Malcolm Kenyatta

Chairwoman Margo Davidson

Representative Paul Schemel
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Appendix 11

Summary of Election Experience Survey

On March 11, 2021, Chairman Grove issued a survey to gather feedback from voters within the
Commonwealth on their election day experiences.’”** Through this survey, over 280 responses
were received. Within these responses, 73 respondents were “satisfied” with their election day
experience when using the mail-in ballot system and encouraged the General Assembly to
continue no-excuse mail-in-ballots for future elections. Additionally, 170 respondents were “not
satisfied” with the 2020 election and view the election negatively, while 37 respondents shared
their opinions on miscellaneous issues.

Of the 170 respondents who shared a negative view of the 2020 election, there were five
common reoccurring issues. 86 respondents had concerns regarding Voter ID laws. VVoters
believe that anyone can go into a polling place and pose as someone else to cast a vote. VVoters
feel that VVoter ID would ensure voter fraud is not occurring and creates more trust in the election
process.

75 respondents believe “no-excuse” mail-in ballots should be eliminated moving forward. Voters
would like mail-in ballots to only be mailed by the voter’s request and not automatically sent.

72 respondents commented on the lack of trust in voting machines. Constituents expressed
concerns that hackers or other entities may tamper with voting machines and change election
outcomes. Additionally, they believe voting machines are not being maintained properly or
receiving the proper software updates.

36 respondents believe mail-in ballots need to be received before election day. Most do not agree
that ballots should be counted after election day and expressed that election day is “one day” and
not multiple days. Because of the counting of ballots many days after the election, most felt that
it crippled the integrity of the election and voters lost trust in the election outcome.

24 respondents would like there to be signature verification. Some voters expressed that due to
the lack of signature verification, fraud was more likely to happen among mail-in ballots.

734 http://www.repgrove.com/News/19319/Latest-News/Grove-Seeking-Input-on-Election-Hearings,-Announces-
New-Hearing-Schedule
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Survey Graphs

Responses Received ‘

H Misc.
M Satisfied

B Unsatisfied

Top 5 Issues ‘

M Lack of Trust in Voting Machines
M Limiting Mail-In Ballots

M Receiving Mail-Ins by Election Day
1 Signature Verification

| Voter I.D.
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735

Appendix 111
Recent Election Policy Polling Data

Bigger concern about voting in America

B Making sure all who want to vote can Il Making sure no ineligible people vote

100%
/7%
75
All adults Democrats Independents Republicans
Az NBCNEWS Data: NBC News poll. April 17-20, 2021, Margin of error +- 31%
736

Confidence that own state can administer a fair election

Confident Not confident
All adults IS 745, I 5o

Democrats who live in Biden states RGN - M 11

Democrats who live in Trump states NN ) BE 20
Republicans who live in Biden states NI 39 I ()
Republicans who live in Trump states I 7c B D?

nNBC NEWS Data: NBC News poll. April 17-20, 2021, Margin of error +/- 3.1%

735 https://www.nbcnews.com/politics/meet-the-press/poll-majority-americans-more-concerned-about-voter-access-ineligible-

voters-n1265404

736 https://www.nbcnews.com/politics/meet-the-press/poll-majority-americans-more-concerned-about-voter-access-ineligible-

voters-n1265404
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UGA polls citizens on new election rules (walb.com)

Voter ID requirements on absentee balloting (65% approve)

Mandating two Saturdays of early voting (75% approve)

Optional two Sundays of early voting (74% approve)

Moving to a four-week runoff period (52% approve)

Securing all drop boxes around the clock (55% approve)

Changing absentee ballot request deadline from four days to eleven days

prior to Election Day (60% approve)

e Prohibiting the sending of unsolicited absentee ballot applications (54%
approve)

e Additional safeguards to prevent fraud (52% support)’’

Americans support easier voting methods but also ID requirements, UMass/WCVB poll shows -
masslive.com

“To the chagrin of Democratic officials, the most popular reform is to require all voters to
show ID to vote, with 67% of voters supporting this, and roughly a majority saying they
strongly support it. It is most popular with Republicans, with an overwhelming 94%
supporting it, compared to 71% of independents and 45% of Democrats.”

The poll of 1,000 respondents conducted April 21-23 found that a bare majority of
Americans (51%) think it is more important to prevent fraud in elections, even if it makes it
harder to vote. One-third of respondents (32%) oppose this approach, while 17% are
unsure.”

737 https://www.walb.com/2021/04/21/uga-polls-citizens-new-election-rules/

738 https://www.masslive.com/news/2021/04/americans-support-easier-voting-methods-but-also-id-requirements-

umasswcvb-poll-shows.html
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HOU

APRIL 18-21, 2021

REGISTERED VOTERS + 3% PS.
739

/FOX NEWS |POLL|
YES, VALID PHOTO ID SHOULD BE REQUI
TO PROVE U.S. CITIZENSHIP BEFORE VO

NOW

ALL 77%
DEMOCRATS 60%
INDEPENDENTS 76%
REPUBLICANS 95%

APRIL 18-21, 2021
DEM +4.5, GOP +5, IND. £7.5

//FOX NEWS POLL|
% EXTREMELY OR VERY CONCERNED ABOUT:

AMONG AMONG
DEMOCRATS REPUBLICANS

VOTER FRAUD 39% 81%
VOTER SUPPRESSION  78%  46%

APRIL 18-21, 2021
+ 4.5% PTS., GOP *+ 5% PTS.

741

739 https://www.foxnews.com/politics/fox-news-poll-77-support-requiring-photo-id-for-voting

780 https://www.foxnews.com/politics/fox-news-poll-77-support-requiring-photo-id-for-voting

74 https://www.foxnews.com/politics/fox-news-poll-77-su pport-requiring-photo-id-for-voting
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Half of Americans favor allowing voters
to cast a mail ballot without an excuse

A new AP-NORC poll finds significantly more support among Democrats
than Republicans for allowing no-excuse voting by mail and for sending a
mail-in ballot to all registered voters.

Do you favor, oppose, or neither favor nor oppose ?
Hl Favor W Oppose Neither favor nor oppose

Allowing people to vote by mail-in ballot instead of
in-person without requiring them to give a reason

All adults BEPAS 15% 33%

Republicans WL 1% JEEA

Sending a mail-in ballot to every registered voter
All adults REEFS 18% 39%
Democrats R4 17% 15%

Republicans BEY

Results based on interviews with 1,166 U.S. adults conducted March 25-29.
The margin of error is +3.6 percentage points for the full sample.

Souree: SP-NORC Center for Public:fits Researdh AP .

742 https://apnews.com/article/ap-norc-poll-us-majority-back-easier-voter-registration-d4c6c40628aadddc56fbbd372d30dd04
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Maijorities in U.S. favor automatic voter
registration and photo ID requirements

A new AP-NORC poll finds about half of Republicans and three-quarters of
Democrats favor automatic voter registration. Republicans overwhelmingly
favor photo ID requirements to vote, as do a slim majority of Democrats.

Do you favor, oppose, or neither favor nor oppose ?
M Favor [ Oppose Neither favor nor oppose

Automatically registering adult citizens to vote when they
get drivers licenses or other state identification

All adults B 21% 19%
Democrats LY 16%
Republicans I&A 21% 32%

Requiring all voters to provide photo identification in order
to vote

All adults @A/ 14% 13%
Democrats LY 20% 24%

Republicans ¥

Results based on interviews with 1,166 U.S. adults conducted March 25-29.
The margin of error is +3.6 percentage points for the full sample.
AP

743

Source: AP-NORC Center for Public Affairs Research

743 https://apnews.com/article/ap-norc-poll-us-majority-back-easier-voter-registration-d4c6c40628aa4ddc56fbbd372d30dd04
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Election Policies:

Pennsylvania in Comparison to Other States

May 4, 2021
Contact: Wendy Underhill, Director

Wendy.Underhill@NCSL.org
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Election Policies in Pennsylvania Compared with Other
States

While election officials deal with the administration of elections—and thus make decisions on logistics such as
facilities, equipment, supplies, processes and personnel—state legislators set policy. In this report, NCSL compares
Pennsylvania’s policies with those in the other 49 states, based on what was true in November 2020. A few things

have changed since then, and we’ve noted them when we can.

The policies reviewed in this report fall into the following categories:

. Voter registration list maintenance as the precursor to more absentee voting
° Qualifying for absentee/mail ballots

. Requesting absentee/mail ballots

. Returning absentee/mail ballots

. Processing absentee/mail ballots

° Vote-by-mail, or vote-at-home, elections

° Early In-Person Voting

° Voter ID

° Double voting

Voter Registration List Maintenance
Clean voter registration lists are the first step in running good elections in any setting, but especially so when there

are absentee/mail ballots being sent out to voters. Online voter registration systems and the ability for voters to

update their information online are other crucial steps toward having accurate and reliable voter lists.

Is online voter registration and online registration updating available?

° National Scope: Forty states currently offer online voter registration.
. Pennsylvania: Yes. Pennsylvania’s system allows voters to register online and update their information

online. (25 Pa. C.S.A. § 1222)
Does the state allow same day voter registration?

. National Scope: As of 2020, Twenty-one states offered same day voter registration. In 2021, Montana has

repealed its Election Day registration option, making the total 20.

. Pennsylvania: No.
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Does the state participate in the Electronic Registration Information Center (ERIC), which is a nationwide

clearinghouse that provides states with data on potential duplicate, or defunct, registrations?

National Scope: Thirty states are members of ERIC.

Pennsylvania: Yes. Pennsylvania is a member of ERIC.

Does the state use National Change of Address records for list maintenance purposes?

National Scope: Thirty-six states authorize the use of NCOA records for list maintenance.

Pennsylvania: Yes. Information supplied by the United States Postal Service through its licensees is used on
a periodic basis, but not less than once every calendar year, to identify registered electors who may have
changed addresses. The information is incorporated in the SURE system and forwarded to the commissions

in a manner determined by the secretary by regulation. (25 Pa. C.S.A. § 1901(b))

Qualifying for an Absentee/Mail Ballot

Some states require voters to meet criteria to vote absentee, such as being out of the country on Election Day or

having a disability. Others do not. And still others offer a permanent absentee list.

Is an excuse required to vote absentee or by mail?

National Scope: Thirty-four states do not require a voter to provide a reason or excuse for requesting an

absentee/mail ballot. Sixteen states continue to ask voters to identify a reason for their request.

Pennsylvania: Pennsylvania is with the majority of states in that it does not require an excuse for a voter
who chooses to vote by mail-in ballot. (25 P.S. § 3150.11). Voters who choose to vote by absentee ballot

must provide a reason on their absentee ballot application. (25 P.S. § 3146.2)

Does the state maintain a permanent absentee list?

National Scope: Five states maintained a permanent absentee lists in 2020 so that voters can indicate with a
single sign-on that they prefer to receive a mail ballot for all future elections. Since then, Maryland has done
the same, bringing the total to six. Several other states do so but only for people with disabilities or voters

older than a given age.

Pennsylvania: Pennsylvania does not have an option for voters to request that an absentee (or mail-in)
ballot be mailed to them for all elections on an ongoing basis. However, Pennsylvania does allow any voter
to request to be added to an annual mail-in ballot request list, after which the voter will receive an
application to renew their request for a mail ballot each year. Voters on this list do not need to submit
applications for mail ballots for additional elections within a given year. (25 P.S. § 3150.12). In addition,
Pennsylvania allows permanently disabled voters to be added to an annual absentee voter list. The voter
will then automatically receive an annual application to renew their request for an absentee ballot each

year, without having to submit a subsequent doctor’s certificate. (25 P.S. § 3146.2).

93| Page



https://ericstates.org/
https://www.nass.org/sites/default/files/reports/nass-report-voter-reg-maintenance-final-dec17.pdf
https://www.ncsl.org/research/elections-and-campaigns/vopp-table-1-states-with-no-excuse-absentee-voting.aspx
https://www.ncsl.org/research/elections-and-campaigns/vopp-table-2-excuses-to-vote-absentee.aspx
https://www.ncsl.org/research/elections-and-campaigns/vopp-table-3-states-with-permanent-absentee-voting-for-all-voters-voters-with-permanent-disabilities-and-or-senior-voters.aspx

Requesting an Absentee/Mail Ballot

States vary in the methods voters may use to request absentee/mail ballots and in how much other people can

help voters acquire their ballots.
Does the state offer an online portal for requesting an absentee/mail ballot?

. National Scope: At least 15 states offer online portals where a voter can request an absentee/mail ballot.

. Pennsylvania: Yes, through the Pennsylvania online ballot request application.

Can third-party individuals or groups distribute absentee/mail ballot applications and collect completed
applications?

. National Scope: At least 27 states in some way restrict the distribution and collection of absentee/mail
ballot applications, including prohibiting third-party groups from doing so or designating deadlines or

turnaround times for the applications to be submitted.

. Pennsylvania: Pennsylvania law specifies that “nothing...shall prohibit a private organization or individual
from printing blank voter applications for absentee ballots or shall prohibit the use of such applications by
another individual, provided the form, content and paper quality have been approved by the Secretary of
the Commonwealth.” (25 P.S. § 3146.2).

Note: in 2020, a number of states sent absentee ballot applications to all registered voters as a response to the
pandemic. Some states may choose to regulate this by either prohibiting it (so that local jurisdictions cannot do

so on their own as well as that the state will not do so) or making it standard practice.

Returning a Voted Absentee/Mail Ballot

States also vary in terms of how absentee/mail ballots can be turned in.
Does the state provide ballot drop boxes in some or all counties?

. National Scope: At least thirteen states have laws providing standards for ballot drop boxes. Another dozen
or more states have at least some jurisdictions that used drop boxes in 2020 even though there wasn’t

statutory guidance.

. Pennsylvania: Some counties in Pennsylvania used drop boxes in the November 2020 election and also plan

to do so for May 2021 primaries. State law is silent on drop boxes.

Who can collect and drop off absentee/mail ballots on behalf of a voter, with the intent to prevent “ballot

harvesting”?

. National Scope: Twenty-seven states allow voter to designate someone to return their ballots, and 12 states

place limits on the number of ballots a person can collect or return.

. Pennsylvania: Pennsylvania law requires voters to return their own ballots, except for voters with disabilities

who may designate another person in writing. (25 P.S. § 3146.6).
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Does the state have a system for voters to track their absentee/mail ballots?

. National Scope: At least 19 states mandate an online system be available for voters to track their

absentee/mail ballots. Thirteen other states maintain such a system without a requirement in statute.

. Pennsylvania: Yes. Pennsylvania’s ballot status tool allows voters to track their ballots.
Does the state (or county) pay for postage to return an absentee/mail ballot?

. National Scope: Sixteen states have statutes requiring local election officials to provide postage for ballots

returned through the mail.

. Pennsylvania: State law is silent on this issue, but in 2020 the Pennsylvania Department of State provided

funding for prepaid postage on ballots.

Processing, Verifying and Counting Absentee/Mail Ballots
States deploy an array of options regarding verifying the authenticity of absentee/mail ballots. States also vary in

terms of deadlines, correcting ballot errors and reporting results.
How are voted absentee/mail ballots verified by election officials?

. National Scope: Thirty-one states conduct signature-verification processes. Six states verify that envelopes
have been signed but do not conduct signature verification. Eight states require the signature of a witness,

and three states require the envelope to be notarized.

. Pennsylvania: Pennsylvania law requires the elector to sign a declaration on the absentee ballot envelope.
The declaration on the envelope is examined by the voter’s county board of elections and information
contained on the envelope is compared with the information in the “registered absentee voters file” and list
of absentee voters. If an elector fails to provide proof of identification that can be verified by the county
board of elections either at the time of application or by the sixth calendar day following the election, then
the absentee ballot shall not be counted. (25 P.S. § 3146.4; 3146.8).

Does a voter have the opportunity to fix, or cure, a missing signature or signature discrepancy?

. National Scope: At least 20 states require that voters be notified when there is a discrepancy or missing

signature and be given an opportunity to correct it.
. Pennsylvania: No.

What are the postmark and “received by” deadlines for absentee/mail ballots?

° National Scope: Thirty-four states have a deadline of Election Day for absentee/mail ballots to be received,
while 16 states will accept a ballot received after Election Day but postmarked on or prior to that day.

Allowing ballots to be received after Election Day can slow down the release of election results.

. Pennsylvania: Ballots must be received by 8 p.m. on Election Day. (P.S. § 3146.8).
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When can election officials begin to process and count absentee/mail ballots?

. National Scope: At least 32 states permit election officials to begin processing absentee/mail ballots prior to
the election. Eleven states permit officials to begin processing ballots on Election Day, but prior to the

closing of the polls. Four states do not permit processing ballots until after the polls close.

. Pennsylvania: Officials can begin processing ballots at 7 a.m. on Election Day. (P.S. § 3146.8).
How are election results from absentee/mail ballots reported?

. National Scope: States vary in how they report absentee/mail ballot results. Some reporting jurisdictions
tabulate mail ballots in a single “at-large” precinct for the entire county. In other states, absentee/mail
ballot results are reported by the voter’s precinct. The latter approach allows election results to be better

understood at a granular level.

. Pennsylvania: Pennsylvania does not explicitly require county boards of elections to report election results

by vote type, but county election offices do report county-level election results by vote type.

Vote-by-Mail (or Vote-at-Home or All-Mail) Elections

Only a small number of states conduct all elections conducted as all-mail elections. These states also offer some

provisions for in-person voting. Those provisions vary, as does the authority granted to counties.
Does the state mail a ballot to all voters?

. National Scope: Five states use only vote-by-mail elections in which the state mails all registered voters a
ballot: Colorado, Hawaii, Oregon Utah and Washington. Some in-person voting is available in each state as
well. In addition to the five states that already have vote-by-mail elections, California, Nevada, and Vermont

have announced they will mail ballots to all registered voters for the November 2020 election.

. Pennsylvania: Pennsylvania does not mail out ballots to all voters for all elections.
For states that send ballots to all voters, what in-person voting options, such as vote centers, are available?

. National Scope: The five states with vote-by-mail elections all require that some form of in-person voting
options be made available at the county level. In Colorado, there are two weeks of in-person voting
available at vote centers in every county. In Oregon, voters can come to a county election office to vote on

Election Day. See Part | for details.
. Pennsylvania: Not applicable.
Can small elections be conducted by mail?

. National Scope: Ten states allow certain smaller elections, such as municipal, primary or special elections, to

be conducted entirely by mail.

. Pennsylvania: Pennsylvania does not allow small elections to be conducted entirely by mail.
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Early In-Person Voting
Most states allow voters to vote in person prior to Election Day, with more states permitting this throughout

the last two decades. In this category, NCSL includes states that permit “in-person absentee voting,” where the
voter can request an absentee ballot, vote it, put it in an absentee envelope and return it at the same time.
From the voter’s point of view, they’ve “voted early.” From an administrator’s point of view, the ballot is
handled like absentee ballots and opened later.

How many states offer early in-person voting?

National Scope: 43 states currently offer some form of early in-person voting.

Pennsylvania: Pennsylvania offers a variation on traditional early voting known as in-person absentee or mail-
in voting. Voters have the option of requesting and submitting an absentee ballot or mail-in ballot during one
in-person visit to county elections offices, starting 50 days prior to Election Day or as soon as the ballots are
ready. (25 P.S. § 3146.6).

Are the times and dates for early in-person voting uniform throughout the state?

National Scope: Five states + DC have uniform times. Five states offer early voting during regular business
hours. Nine states do not specify when early voting is to take place. 19 states either statutorily set a minimum
or allow local jurisdictions to determine early voting. Nine states do not specify. See NCSL’s State Laws
Governing Early Voting.

Pennsylvania: Pennsylvania offers in-person absentee voting during regular office hours. (25 P.S. § 3146.2a).

Voter ID

Voter ID requirements for in-person voting vary throughout the nation. Over the last two decades, more states
have asked voters to show an ID. A key element of voter ID discussions has been, what happens if the voter

does not show the ID? Must they vote a provisional ballot? Must they come back after voting to show an ID?
Are voters required to show a physical ID for in-person voting?

National Scope: 36 states ask voters to show some form of identification at the polls. The remaining 14 states
use other methods to verify the identity of in-person voters. Most frequently, other identifying information,
such as a signature, is checked against information on file.

Pennsylvania: Pennsylvania does not currently request that all voters show an ID to vote in person. However,
voters who are voting for the first time in their precinct must show ID. Pennsylvania has enacted laws in the

past to require every voter to show ID, but court challenges have stopped them.

Of the 36 states that ask a voter to show a physical ID for in-person voting, what are the requirements?

National Scope: 18 states request or require a photo as part of the ID; the others accept at least some forms of
ID without a photo. For information on what kinds of IDs are accepted, and what happens when a voter doesn’t

provide an acceptable ID at the polling place, see NCSL's Voter Identification Requirements webpage.
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Double Voting

Under the Voting Rights act, “voting more than once” is illegal. How state law governs that prohibition varies

from state to state.
How many states prohibit “voting twice in the same election”?

National Scope: 31 states plus D.C.
Pennsylvania: Yes. See 25 P.S. §3535. See NCSL's Double Voting webpage.

How many states explicitly prohibit voting in more than one state?

National Scope: 11 states.
Pennsylvania: No.
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Introduction

The bipartisan Special Committee on Election Integrity and Reform (Special Committee) was
established pursuant to Rule 5(a)(2) of our Senate Rules, and Section 644(1) of Mason’s Manual
of Legislative Procedure.

The Special Committee’s primary purpose was to focus on the review of all aspects of the 2020
General Election, including: the security of the vote before, during and after Election Day; the
accuracy and security of the election process, particularly during the pre-canvassing and
canvassing stages; the uniformity of the election processes across the Commonwealth; the impact
and role of our judiciary on the election process; the impact and role of the former Secretary of
the Commonwealth of Pennsylvania in issuing interpretations, guidance and instructions
regarding the election process and the conduct of the election as a whole; and other election-
related issues.

This Special Committee was comprised of four Senate Republican members and four Senate
Democratic members, with the President Pro Tempore serving as an ex-officio member. Special
Committee members were appointed by the President Pro Tempore, in consultation with the
Senate Minority Leader.

On March 11, 2021, the Special Committee held a public hearing which focused on the best
practices of election integrity and security from Colorado, Utah and Florida.

On March 22, 2021, the Special Committee held a public hearing which focused on state and
local insight of the administration of elections in Pennsylvania.

On April 19, 2021, the Special Committee held a public hearing which focused on the
administration of elections in Philadelphia and Allegheny Counties.

The video and audio of all three public hearings and the submitted written testimonies are
available and publicly accessible on the Special Committee’s website at
pasenelectioncommittee.com.

In addition to holding three public hearings, the Special Committee also hosted an online survey
where all persons interested could share their experiences voting by mail or in-person during the
2020 General Election. The online survey was open for over seven weeks and received 20,251
responses from Pennsylvanians residing all throughout the Commonwealth and representing all
67 counties.

Following through with the goal of the Special Committee, this report will be presented to the
Senate and standing committees covering the legislative recommendations set forth by the Senate
Motion establishing the Special Committee.



A Review of Best Practices of Election Integrity and Security from Other States

On Monday, March 15, 2021, the Special Committee held a public hearing on the Review of Best
Practices of Election Integrity and Security from Other States. Testifiers for this public hearing
included elections officials from Colorado, Utah and Florida.

Colorado uses a vote by mail system exclusively and citizens can vote in person if they are
registered to vote eight days prior to Election Day. The state also uses signature verification to
verify all signatures and if they don’t match, some are sent to the State Attorney General’s Office
for investigation. The Denver Elections Division has a former FBI Forensic Handwriting Analyst
who provides training to their signature verification judges. Colorado also updates its voter
database daily with address changes from driver’s license centers, post offices, and death
certificate rolls. Colorado will also cross reference voters with 30 other states to check for
duplicates including the use of the ERIC system. Last year, the state prosecuted 38 voters for
duplicate registrations. Colorado also uses photo identification as well as other forms of ID such
as a copy of a current (within the last 60 days) utility bill, bank statement, government check,
paycheck, or other government document that shows the name and address of the voter. Colorado
also allows a voter to cure their signature using a uniform procedure which includes proof of
identification and a signed affidavit.

Utah, like Colorado, also conducts signature verification utilizing verification software and if
signatures do not match, they are further reviewed by election officials. During the 2020 General
Election, 93-percent of voters voted by mail in Utah. Utah also requires one of at least 23 different
forms of identification in order to vote. Utah updates its voter database on a weekly basis. Like
Pennsylvania, Utah utilizes secrecy envelopes for their ballots. Votes can be processed as they are
received. All ballots received must be postmarked the day before the election.

Florida, as the fourth largest state in the country, saw 1/3 of its population vote by mail. Like
Colorado and Utah, Florida has signature verification. Signatures are compared against the voter
signature on file. If a signature is missing or does not match the one on file, the voter has the
ability to cure the ballot up to two days after the election. Florida also utilizes ballot tracking on
their website so voters can confirm their ballot was received. In order to vote in Florida, residents
must present one of 12 different forms of identification. Additionally, some counties provide the
return postage on the ballots for voters. Drop boxes are supervised. Florida allows ballots to be
opened and tabulated beginning 22 days prior to the election but all ballots must be received by
the time the polls close at 7:00 pm on Election Day.

All three states, whether they are controlled by Republicans or Democrats, share the uniform
standard distinctions in their elections process:

. Voter verification is essential for voters voting by mail or in-person;
. Daily or weekly updates to voting database;

. Utilize a tracking system for all ballots; and

. Allow for pre-canvassing at least 20 days before the election.



State and Local Insight on the Administration of Elections in Pennsylvania

On Tuesday, March 23, 2021, the Special Committee held a public hearing on State and Local
Insight on the Administration of Elections in Pennsylvania. This hearing featured testimony from
the Pennsylvania Department of State (the department), the Chair of the Elections Reform
Committee of the County Commissioners Association of Pennsylvania, as well as election officials
and county officials from rural and suburban counties including Lehigh, Lawrence, Wayne, Berks,
Indiana, Snyder, Westmoreland, and Northampton Counties.

According to the Department of State, $90 million from Act 77 of 2019 was reserved to
reimburse counties for their voting system upgrade costs — approximately $41.6 million have
been provided to counties so far. After conducting a year-long education campaign in order to
prepare voters for the 2020 General Election, the Department claimed Act 77 was a success
because of record high voter engagement. The Department said approximately 76-percent of
Pennsylvania voters participated in the 2020 General Election.

The county election officials testified regarding many of their experiences in the 2020 General
Election, and offered the following suggestions for improvements:

Provide approved signature verification software.

Clarify information regarding drop boxes and allow voters to fix any issues with their
ballot.

Eliminate the option for absentee ballots and only have mail-in ballot option.

Offer counties as much time as possible to begin pre-canvassing ballots to improve the
likelihood of timely election results.

Change voter registration application deadline to 30 days prior to primary and general
election days.

Change mail-in ballot application deadline to 30 days prior to primary and general
election days.

Make early voting process quicker but do not establish same day voter registration.
Disallow voters from changing their minds after requesting a ballot.

Ensure continuing education and training for election directors.

The county commissioners testified that election reform is the County Commissioners
Association of Pennsylvania’s top legislative priority for counties in 2021. The testifiers also
suggested the following:

Allow for pre-canvassing of ballots prior to the primary and general election.

The mail-in application request deadline should be 15 days prior to the election.

Clarity in the law on the counties’ authority to use drop boxes for mail-in ballots.

If drop boxes or return locations other than county government locations are permitted,
language must be developed in conjunction with counties regarding any criteria on their
location.

The fatal flaws under which a mail-in ballot is not to be counted must be clearly
identified.



o Should a mail-in ballot be counted if a signature or date is missing from the
voter’s declaration?
o Should naked ballots be counted?
o What should a county do with mail-in ballots that contain writing on the privacy
envelope?

Counties need a clear rule in the law on when or if curing of flaws may happen, and
whether or not a county is required to contact a voter to cure their ballot.
Additional discussion is needed on the number of renewal letters/applications that must
be mailed out each year.
Discussion is also needed regarding whether the responsibility for sending the renewal
letters/applications should be at the county or state level.
Upgrades/replacement of the Statewide Uniform Registry of Electors (SURE) system are
under consideration, and counties must be part of these conversations as changes are
made to assure they are easily understood and user-friendly.
As the ballot tracking website is updated going forward, counties must also be part of
these conversations to help identify areas of concern, either now or in the future.
The state should consider the possibility of a state phone bank that could facilitate voter
questions.
While understanding that ongoing litigation was the underlying basis for some of the last-
minute guidance changes in 2020, the department must issue guidance as far in advance
as possible to avoid the confusion of having to implement new practices immediately
prior to an election and to offer greater opportunity for questions and input.
The Department must more consistently reference the sections of the Election Code on
which its guidance is based, and more clearly indicate when the guidance is merely a best
practice rather than based on a statutory requirement.
Counties and the state must work together as new laws and policies are developed to
assure workload needs are also considered.
New laws and policies must be enacted with sufficient time for their implementation.
Education and training must be available to help develop needed skill sets among election
staff.
To improve staff retention, all levels of government must work together to promote
accurate information at each election. This will help reduce the level of confusion and
anxiety among voters; and thus, the level of anger county elections staff must address.
Counties and the state must work together as new laws and policies are developed to
assure any increased costs and resource needs, including supplies and staffing, are also
considered.
Consistent guidance on whether to provide stamps on return mail-in ballots.
Appropriate resources and funding support must be provided by the federal and state
governments to support counties in their critical task of administering elections.



Insight on the Administration of Elections in Philadelphia and Allegheny Counties

On Tuesday, April 20, 2021, the Special Committee held a public hearing titled the Insight on
the Administration of Elections in Philadelphia and Allegheny Counties. This hearing featured
testimony from the Philadelphia City Commissioners and the Allegheny County Executive.

According to Philadelphia Commissioner Deeley, many election officials left their positions as a
result of 2020 election changes and this is one of the most pressing needs of Philadelphia
County. The commissioners also expressed the need for additional time to pre-canvas ballots
and the need for greater financial assistance from the General Assembly. The budget from the
City of Philadelphia to administer the election was $10 million. Commissioner Deeley also
stated they received an additional $10 million through a grant provided by Center for Civic Life.
Commissioner Deeley was not positive on the origin of the grant.

Commissioner Sabir stated Philadelphia needs more funding for voter education purposes as
many members of the community did not feel comfortable voting during 2020 — noting residents
voted the same way for 50 years and now the process had changed. The increase in funding for
voter education would allow the city to partner with a diverse group of community leaders to
make sure that residents of the city feel comfortable and actively partake in the voting process.

Commissioner Schmidt expressed his opinion that counties provide secrecy envelopes, but that
they shouldn’t incorporate a fatal flaw that may cancel a person’s vote.

Allegheny County Executive Rich Fitzgerald claimed training election workers was a priority
and that CARES money from last year helped carry out the state mandates. The budget for
Allegheny County for the election was $14 million. They received $2 million through a grant
from the Center for Civic Life. He also suggested that the time to request a mail-in ballot be
moved from 7 days to 15 or 17 days before an election to allow for adequate time using the mail-
in election process. Executive Fitzgerald also stressed the need for more flexibility at polling
places as it would better help with budgeting and could increase recruitment of election workers.



Findings from the Senate Special Committee’s Online Survey

In order to gain insight from the public regarding their experience during the 2020 General
Election, the Special Committee provided a link on its website which was shared with
constituents of all Senators and publicly advertised by news outlets and on social media.

Beginning on March 10, 2021, all interested individuals could submit their comments and
provide feedback through an online survey via the committee website. The online survey was
available until April 30, 2021, the last day for public comment. The volunteer survey
participants chose from two options, in-person or mail-in ballot during the 2020 General
Election. The total number of voters who responded to the survey was 20,251.

The survey received 10,492 responses from Pennsylvanians who voted by mail during the 2020
General Election.

e 88.2% of respondents stated their experience was satisfactory.

e 6.3% of respondents stated their experience was somewhat satisfactory.

e 2.6% of respondents stated their experience was unsatisfactory.

e 2.9% of respondents stated their experience as “other.”

The survey received 9,759 responses from Pennsylvanians who voted in-person during the 2020
General Election.

e 51.4% of respondents stated their experience was satisfactory.

e 16.8% of respondents stated their experience was somewhat satisfactory.

e 15.5% of respondents stated their experience was unsatisfactory.

e 16.3% of respondents stated their experience as “other.”

In addition, 257 election workers also answered questions pertaining to their experience during
the 2020 General Election. A majority of the election workers’ responses were focused around
pre-canvassing, poll watchers, communications from the Department of State, drop boxes and
voter registration.

e Pre-canvassing: Some suggested bringing the canvassing of mail-in ballots back to the
polling place in which the voter would have cast their ballot in person. Individuals
claimed there was a lack of transparency with the canvassing of mail-in ballots in
November and this would assist in increasing transparency. Others believed establishing
realistic pre-canvassing deadlines would ease the burden on County Election Officials
and help regain the trust of the public in the voting process.

e Poll Watchers: The majority of the comments indicated that poll watchers throughout
the Commonwealth were courteous, followed the rules, and did not interfere with the
electoral process. Those that did not have the same interaction with their poll watchers
recommended better training from the respective parties and a certificate that cannot be
printed off the internet or copied by a party or candidate that ensures the poll watcher is
legally credentialed.



e Communications from the Department of State: Most of the respondents stated that
the local election office supplied all of the guidance they were to follow regarding the
2020 General Election.

e Drop Boxes: The respondents were divided on how the 2020 General Election utilized
ballot drop boxes. Some respondents discussed how their drop boxes were guarded by
local sheriffs, while others stated that they were unmanned and unmonitored. Some
workers called for the elimination of drop boxes moving forward, while others
encouraged the Special Committee to act to increase the amount of drop boxes in future
elections.

e Voter Registration: Although the process of registering to vote occurs at the county
elections office and not at the polls, many respondents provided feedback on the process
and called for reforms. Regarding same day voter registration, some stated that it would
lead to fraud and others stated that it would help enfranchise voters. A few respondents
stated that voter rolls needed modernized and there needs to be a better way to keep
registrations current, some even claimed that there were more issues during this election
than before. One respondent stated that a young man came to vote for the first time and
told the clerk that he registered to vote on Snapchat; he was not registered to vote.

All survey responses were voluntarily provided with the informed consent of each participant
and contain information related to their experiences and opinions of the 2020 General Election.
The results of the survey are non-scientific.



Special Committee’s Legislative Recommendations

As members of the Special Committee, we believe that our democratic institutions are only as
strong as the faith that our citizens place in them.

Based on the testimony from the public hearings and comments submitted through the online
survey, we recommend the General Assembly and the Governor should start the conversation
about the following reforms to the Election Code.

We recommend the General Assembly consider allowing for the pre-canvassing of
mail-in ballots at least three days before Election Day and not later than 8 a.m. on
Election Day. It’s important to note that pre-canvassing only implies that envelopes
would be allowed to be opened during the allotted time and not be tabulated to
count results. We also heard it is important for voters to be allowed to accurately
track their mail-in ballot through a barcode system. Additionally, this information
should be accessible to the voter to confirm when a ballot is received and has been
counted. The counting of all mail-in ballots needs to be transparent and live-
streamed for public viewing.

“Postal tracking of voter’s ballots was requested by Counties for the new SURE system.”
— Chief Clerk of Lehigh County Timothy Benyo

“First, allowing counties as much time as possible to pre-canvass ballots in advance of an
election would offer a more meaningful option to complete these procedures, such as
verifying the barcode number and voter’s information on the outer envelope match the
information in the SURE system, opening envelopes and removing and flattening the tri-
fold ballot and scanning ballots — all following appropriate security and chain of
command protocols for all individuals involved in the process. It is also important to note
that counties are not calling for votes to be tabulated, and certainly not released, until
after the polls close on election day, simply to use our resources most effectively and
efficiently to safely and securely prepare for this to happen” ~ Indiana County
Commissioner Sherene Hess, Chairwoman CCAP Elections Reform Committee

“We have implemented ballot tracking on our website, vote.utah.gov, that allows a voter
to see if a county clerk received their ballot, and if it was counted. Going forward we are
going to add text and emails notifications that will let voters know the status of their
ballot.”~ Utah Director of Elections Justin Lee



We recommend the General Assembly consider legislation to change the voter
registration application deadline to at least 21 days prior to Election Day rather
than the current 15-day deadline. However, the county election office could receive
a voter registration application by an applicant up until 15 days prior to an election.

“We need to push back the voter registration deadline to 30 days prior to elections. This
gives counties the necessary time to process registration applications”~ Wayne County
Election Director Cindy Furman

We recommend the General Assembly consider changing the mail-in ballot
application deadline to two weeks prior to Election Day rather than the current one-
week deadline. However, the county election office could receive a mail-in ballot
application by an applicant up until one week prior to an election. We also heard
there is a tremendous amount of confusion with the permanent status of mail-in
ballots and this should be addressed.

“Our second top request, moving the mail-in ballot application deadline back to 15 days
prior to an election, will help voters by giving allowing more time for the county to
process a mail-in ballot application and allow for the ballot to travel through the mail to
the voter and back again, something that caused a great deal of anxiety for voters in the
November election.”~ Indiana County Commissioner Sherene Hess,Chairwoman CCAP
Elections Reform Committee

“Make the deadline to apply for an absentee or mail-in ballot earlier than 7 days before
the election.” ~ Allegheny County Executive Rich Fitzgerald

“First, the option to request a permanent mail ballot for that election year should be
eliminated. In Westmoreland County, we processed over 3,700 provisional ballots for the
General Election and 1,164 provisional ballots for the Primary Election. For the primary,
we heard many complaints about not understanding the mail-in ballot processing, which
contributed to that number; however, for the General, the number one complaint was that
provisional voters did not request a mail-in or absentee ballot, so they proceeded to
attempt to vote in-person. Of course, the poll book indicated that they had voted already,
so they were required to complete a provisional ballot. Our investigations revealed that in
most cases, they had requested a mail-in ballot for the Primary, and the “permanent” box
was checked. Whether they checked the box accidentally or it was checked by a
registration clerk in the office is unknowable and immaterial. The permanent mail check-
box leads to unnecessary confusion, and | recommend striking it from future elections.”~
Westmoreland County Commissioner Douglas W. Chew
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We recommend the General Assembly consider legislation to establish a real-time
reporting system of deceased individuals to respective county election offices from
the Department of State. In addition, voter rolls should be updated on a monthly
basis throughout the year, but on a daily basis for the two weeks prior to a primary
or general election. Similar to the processes in other states, all voter rolls should be
cross referenced with the Electronic Registration Information Center (ERIC)
system and all national, state and local data.

“I have some voters that have moved, are deceased, or have questionable status. |
submitted all this info to The Department of Elections. The rolls need to be updated and
cleaned up. There needs to be a better way to keep registrations current.” ~ Online Survey
Respondent Poll Worker

“Mail balloting starts with having an accurate voter database, and Colorado updates ours
every day based on changes voters make at govotecolorado.gov and a host of other
sources.” ~ Former Colorado Secretary of State Wayne Williams

We recommend the General Assembly consider legislation similar to other states to
require voter verification prior to voting in each election. The one-time reissuance of
voter registration cards to each individual registered to vote should be

considered. The cost of the reissuance of the voter registration should be funded by
the Department of State and not on the voters or counties. The General Assembly
should consider what other states do with signature verification for mail-in ballots
with the ability for voters to modernize their signature to ensure that no voter is
disenfranchised.

"Informing voters how these processes work and providing robust signature verification
training for your judges is incredibly important. In Denver, we have a former FBI
Forensic Handwriting Analyst train our signature verification judges, most of whom are
veterans of the process.”~ Denver Clerk and Recorder Paul Lopez

“To deal with this issue our counties have a system in place that allows voters to

“cure” an issue With their signature. If the county clerk finds that the signature does not
match, they reach out to the voter via email, letter, phone call, or text message to have the
voter verify whether or not they signed the ballot envelope, which can also provide an
opportunity for a county to collect a more up-to-date signature.” ~ Utah Director of
Elections Justin Lee

“Too many people showed up that were not registered, not in the correct precinct. IDs
need to be shown.” ~ Online Survey Respondent

“Isn't that what our voter cards are???? When you register to vote you get a card with

your information on it. | think it makes good sense to have voter id, but provide easy
methods for people to get it if you want photo id.” ~ Online Survey Respondent
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“I sent a letter to my own daughter stating that her signature did not match, my daughter
had an opportunity to cure it and she did.” ~ Former Colorado Secretary of State Wayne
Williams

We recommend that if the General Assembly considers permitting drop boxes, the
legislation ensures proper security measures exist. Each drop box should be
stationary and monitored by 24/7 video surveillance. We also heard that all counties
should follow uniform procedures for the chain of custody of the ballots from the
drop boxes to the counties’ official counting centers. The mail-in ballots should also
be under video surveillance at all times from when the ballots are received until they
are counted.

“Florida requires secure Vote by Mail drop boxes at every Early Voting Location and at
each Supervisor of Elections office and branch offices. Other sites are permitted as long
as they are available during early voting hours and deemed permissible as an Early
Voting Location (for example, public libraries).” ~ Levy County, Florida, Supervisor of
Elections Tammy Jones

“Health issues and general aging make it difficult for me to vote in person. Voting by
mail ensures that | can exercise my right and responsibility to vote. When | inquired
about the location of drop boxes in my county, | was informed that the election official
had no intention of installing a drop box and that | could hand carry my ballot inside the
courthouse, which would require that | navigate broken, ragged sidewalks and risk a
fall. 1 was also told that it would be illegal for my neighbor to deliver my ballot. | have
mobility issues and walk with a cane. | very much resent that PA legislators do not trust
me to choose a representative to deliver my ballot to the polls.” ~ Online Survey
Respondent

“I worked at the drop box for several days, and found that process to be quite good. We
had steady stream of people who came to vote, and had lots of comments about how
people appreciated being able to turn in their ballots on their time. In the several days |
sat at drop box, the only issue I encountered was when a spouse or parent tried to drop off
a ballot for a someone else, not understanding that each person had to handle their own
ballot. We did get a few people who got irritated when we did not allow them to drop off
another ballot, but for the most part, when we explained, people got it and made
arrangements for each voter to come.” ~ Online Survey Respondent
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e We recommend that if the General Assembly considers requiring the training of
election workers, they should ensure that every election worker is trained on proper
procedure and election law prior to each election. This training should be made
easily available to ensure that all interested and qualified poll workers are able to
work on Election Day. The Department of State should work with the counties to
assist in these efforts. Such training should also include procedures which allow
designated poll watchers and political observers to view the counting process which
must be a completely transparent process. Electronic monitoring of the counting
process would alleviate concerns regarding any potential malicious activity.

“We had a training but I think that could have been more comprehensive especially since
we all had new machines and procedures. | think the election office was overwhelmed by
the amount of mail in ballots and not being able to start pre-canvassing and so were
scrambling to do all they could to be ready and that the training might have taken a back
seat to all that.” ~ Online Survey Respondent

“Continued education for election directors and those who are new in the field would be a
great plus for everyone to have the same continued education for everyone including
refreshers.” ~ Assistant Director for Elections Services for Berks County Karen Barsoum

e We recommend further discussions within the Senate State Government Committee
and Appropriations Committee regarding adequate funding for the administration
of elections and establish transparent safeguards, limits, and accountability.

“The government needs to fully fund elections, to start adding other entities could lead to
issues that we don’t want to have to deal with, so I do feel that if we are going to put
restrictions and mandates in place than those funding occurrences need to happen” ~
Allegheny County Executive Rich Fitzgerald

The task of this Special Committee was to gain a greater understanding of the deficiencies within
the Commonwealth’s election system. Throughout this process, we heard from various elected
officials, county election workers, and voters. We also heard from other states and gained insight
on their best practices. Now, it is up to the members from both sides of the aisle of the Senate
State Government Committee to work on legislation to fix the issues in our election system. The
Special Committee looks forward to the legislation being deliberated by the Senate State
Government Committee with the intent to accomplish meaningful reform to send to the House of
Representatives for consideration, and, ultimately, the Governor for his signature.
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APPENDIX A



Conducting Mail Ballot Elections With Integrity'

Thank you for conducting this hearing and providing me the opportunity to
testify today. By way of background, I served four years as Colorado’s 38" Secretary
of State and as a local and county election official starting in 1997. I’ve overseen
voting by mail at the county and state level and have worked to make a number of
improvements in our laws, many of which passed our closely divided senate with
unanimous support.

By way of background, Colorado has had one of the highest voter turnouts in
the nation for a number of years. We have had a robust initiative process for more
than a century. In 1992 we adopted a constitutional amendment requiring voter
approval for new taxes and debt at every level of government. Since 2013 Colorado
has mailed ballots to all active voters, but even before then we permitted no excuse
absentee voting.

Voting by mail is a critical way to provide voters the opportunity to fully
participate in elections but to be effective proper procedures and laws must be
implemented. I want to highlight six of Colorado’s election protections and why
Colorado voters can be assured that the mail ballot they cast was counted accurately.

These six protections are some of the reasons why Fox News, the Washington
Post and President Trump’s Homeland Security Secretary all have cited Colorado’s
election processes as the best in the nation.

1. Accurate Voter Lists. Mail balloting starts with having an accurate voter
database, and Colorado updates ours every day based on changes voters make at
govotecolorado.gov and a host of other sources.

a. Voters’ addresses are updated from address changes with the U.S. Postal
Service and from driver’s license updates.
b. Voters who are deceased are removed based on data from Colorado

death certificates and from the Social Security Death Index.

' Testimony before Pennsylvania Legislature by Wayne Williams on March 15, 2021.
Mr. Williams currently serves as an at-large member of the Colorado Springs City Council, on
the Board of Advisers for Verified Voting (www.verifiedvoting.org), and is a Senior Advisor for
Runbeck Election Services (www.runbeck.net). Prior positions include Colorado’s 38"
Secretary of State (2015-2019), El Paso County (EPC) Clerk & Recorder (2011-2015), EPC
Commissioner, EPC Elections Canvass Board Member, and as a Designated Election Official for
local governments. Mr. Williams is an active Republican and has served as chair for the state’s
largest county Republican Party and a National Delegate on several occasions, including to
Philadelphia in 2000. Mr. Williams may be reached at wwilliams@runbeck.net, 719-439-1870.
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C. Voters who are incarcerated for felony convictions are removed from
the voter rolls based on lists received from sheriffs and the Department of
Corrections.

d. We check to ensure that non-citizens are not registered.

e. When either ballots or other election mail are returned from the Post
Office, the voter is made inactive. This means that they no longer are mailed ballots
and after process and a period of time are removed from the rolls.

f. We cross-reference our database with the Electronic Registration
Information Center (ERIC) — a voluntary organization of 30 states — to ensure voters
are registered in only one state, and we refer for prosecution individuals who vote in
more than one jurisdiction. I pushed for Colorado and four other states to pilot this
process in 2016 and we referred 38 individuals for prosecution. It is my
understanding that 16 states participated in the comparison during the 2018 election
and that this year 25 states will compare post-election data to identify double voters.
We need to encourage the other 26 jurisdictions to participate.

Colorado also protects the integrity of its voter database by requiring live
person approval for changes and two-factor authentication for access. We work
regularly with the Department of Homeland Security to ensure best practices for the
security of our databases.

2. Voter Verifiable Paper Ballots. Colorado went through an exhaustive
process to select the best voting system standards for our citizens, obtaining input
from election workers, voters, and individuals with disabilities. My predecessor’s
Uniform Voting System Advisory Committee narrowed the list of voting system
vendors to four. When I became Secretary I made the decision to pilot these four
systems in the 2015 November election, with each system being piloted in two
counties. I appointed a Pilot Election Review Committee to assess the four systems’
performance. Its members included former EAC Commissioner Donetta Davidson
and representatives from counties.

Ultimately I adopted system standards which any vendor could attempt to
meet. These standards were adopted through a formal rule making process, were
reviewed by the legislature, and upheld by two different courts. The standards we
adopted provided for paper ballots for every voter — even those who use an assistive
device. And every voter has the opportunity to verify their actual ballot to ensure
their choices were accurately recorded.

These standards require counting machines to be secured and monitored,
protected from tampering, and prohibit the machines from being connected to the
internet.

After adopting the higher standards, we then worked with clerks and
commissioners across the state to fund the purchases of the new system. So while



other states struggle, Colorado already adopted the protection of voter-verified paper
ballots.

Dominion was the first company to produce a certified voting system that met
these high standards. Eventually a second company, Clear Ballot, produced a
certified system that met our standards. Both now are used by Colorado counties.

3. Secure Ballot Return. When I was running for Secretary of State in 2014,
the Democratic primary for sheriff in Conejos County was decided by just a few
votes. Ballots arrived after the deadline from the Postal Service and were not able to
be counted. To minimize that risk, I established a grant program that helped every
county obtain funding for secure 24/7 drop boxes. These secure drop-off sites also
help address the geographic disparity resulting from faster postal deliveries in urban
areas.

Drop-off locations open around the clock also ensure voters don’t have to rely
on ballot harvesters who come to your door and who may or may not actually return
your ballot. Colorado also limits these harvesters to receiving no more than 10
ballots in an election.

4. Signature Verification. How do we assure the ballots are actually from
the individual voter and not turned in by someone who just found a bunch in the
dumpster? We check the signature on every single ballot envelope to ensure it
matches the signature on file — and we update that file every election cycle. Voters
are notified and given the opportunity to cure if it doesn’t match. Signature
verification is crucial — every year, we prevent thousands of non-matching signatures
from being counted and we refer these to the district attorneys for prosecution.
Colorado’s signature verification protection contrasts sharply with a number of states
who simply count any ballot received, regardless of whether it is from the actual
voter.

5. Procedural Protections. Colorado’s clerks are directly accountable to the
voters and every major election function — from picking up ballots to making the
final call on whether a signature matches — is made by a bipartisan pair of election
judges. So whether the clerk is a Democrat or a Republican, the judges making the
calls will be from both major parties. And under reforms I put in place, parties have
direct input into who those judges are.

We also have video surveillance of the counting process and make it
completely transparent to watchers appointed by the parties. When concerns with
access arose, I issued new rules requiring access for these watchers.

In some states if there are not enough members of one party to serve as judges
and watchers in a particular county, the counting proceeds without this balance. Not



in Colorado. When then-Boulder Clerk Hillary Hall approached me with a concern
that she was not able to find sufficient Republican judges, I approved her using
judges from another county to ensure the necessary bipartisan balance, and this
ruling then was adopted in legislation.

This bipartisan balance applies to adjudication and duplication as well. Some
voters make changes on their ballots and changing one race can make the entire
ballot unreadable by a machine. In Colorado we have bipartisan adjudication boards
who duplicate the ballot so it can be read by machines — and, again, their work 1s
subject to monitoring by bipartisan watchers.

6. Audited Machines and Results. Dominion machines have been tested in
62 Colorado counties at least 868 times. They have passed every test. Clear Ballot
machines also have passed every test.

First, each county in each election uses a bipartisan board to test the voting
system prior to using it -- that's a total of 455 pre-election Logic and Accuracy Tests
in nine elections and Dominion has passed all 455.

Second, in 2017 Colorado began conducting a Risk Limiting Audit (“RLA”)
after each election. In an RLA, bipartisan teams of judges in each county compare
the cast vote record from the scanners to randomly selected paper ballots (with more
actual ballots compared when the race is close). In the seven elections since
Colorado began RLAs, the Dominion Voting System has passed 413 of 413 times.
(Clear Ballot also passed each time.)

Colorado’s tabulation systems must be air gapped from the internet and other
computers, and under standards I adopted even the thumb drives used to obtain the
reports from the machines must be pristine. So, short of breaking into a secure
locked room that is video monitored, there is no way to change the programming of
the machine during the election.

So, while I can't speak for the practices of every state, I can state that in
Colorado the mail voting systems we use accurately records the votes of Coloradans
-- and we've proved it more than 800 times. No one in Moscow, Beijing, Antifa, or
anywhere else altered our election results.

Thank you.
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Chairman Wayne Langerholc Jr.
Senate of Pennsylvania
Special Committee on Election Integrity & Reform

March 15, 2021
Good morning Chairman Langerholc and distinguished Committee members.

I am the Honorable Paul D. Lopez, Clerk and Recorder of the City and County of Denver, Colorado's
capital city. Colorado is widely recognized to be the Gold Standard for voting in the country.

Colorado's groundbreaking House Bill 1303 passed while I was serving as a City Councilman in 2013;
however, Denver played a vital role in drafting the landmark voting bill. We continue to innovate using
1303 as a model.

The Denver Elections Division has hosted election officials from all over the world to see how we do
what we do.

Before HB-1303 reforms went into place, we had early voting in grocery stores and had to find more
than 200 polling place locations for every election. Denver has many historic buildings, so finding
locations that met HAV A and ADA accessibility standards was undoubtedly a challenge. Due to safety
concerns, we moved away from schools, which traditionally were some of the most accessible locations.
Voters frequently went to the wrong polling place, which lead to scores of provisional ballots cast.

Now, fast forward to the present. For jurisdictions that encountered some bumps while implementing
mail ballot-based elections in 2020, do not be too hard on yourselves. Colorado arrived at this solution
after a decade-long, data-driven head start. We did not try to stand up mail ballot voting in a matter of
months.

In the early 1990s, Colorado allowed absentee voting with an excuse. In the early 2000s, voters could
cast mail ballots in some non-partisan elections like municipal and school board elections. Those ballots
were mailed automatically. However, mail ballots had to be requested for partisan elections, which led
to confusion amongst voters.

The fact that data showed more and more voters were requesting mail ballots coupled with our desire to
minimize voter confusion put Colorado on the path to HB-1303.



Some of the critical components of HB-1303 are as follows:

Ballots automatically mailed to voters

Preservation of in-person voting option

24-hour ballot drop boxes under 24/7 video surveillance

Residency requirement changed from 30 days in the precinct to 22 days in the state, driving the
use of provisional ballots down to less than 1%

e Allowed proactive use of USPS National Change of Address data to keep accurate voter rolls

Of course, when jurisdictions move to mail balloting, this change may drive calls from voters wondering
where their ballots are. In 2009, the Denver Clerk and Recorder's Office created BallotTRACE, allowing
voters to track their ballots the same way you might follow a package. VVoters receive text messages or
emails, depending on preference, letting them know where their ballot is from the moment it leaves the
printer to when my office accepts it for counting.

Informing voters how these processes work and providing robust signature verification training for your
judges is incredibly important. In Denver, we have a former FBI Forensic Handwriting Analyst train our
signature verification judges, most of whom are veterans of the process.

Transparency and communication are vital to instilling voter confidence in the mail ballot system,
especially given the national narrative in 2020. We use social media, videos of our ballot processes, and
a 24/7 live video feed on our website so that everyone can observe and witness how we conduct
transparent and bipartisan operations.

We also use video to bring voters inside our pre-election Logic and Accuracy Test and our post-election
Risk Limiting Audit. Denver had these processes in place long before the 2020 election cycle.

By forging strong partnerships with a broad coalition of external partners, my office has fostered great
communication lines and gained additional eyes and ears in the community. We work with other elected
officials, political parties, the senior community, voters with disabilities, language minority
communities, organized labor, the League of Women Voters, America Votes, New Era Colorado, our
Spanish-language advisory committee, high schools, college campuses, and local and national media
outlets to get trusted information into the hands of voters.

I am immensely proud to have created a Communications and Engagement team tasked with providing
accurate information to voters and ensuring that those in underserved areas have access to trusted
election information regardless of zip code, socioeconomic status, language, or technological ability. We
use good old-fashioned boots on the ground community engagement to inform voters about our
processes and to provide Denver residents the information they need.

We recommend keeping your community informed at every step of the election process, especially
when implementing new ideas, technologies, etc. VVoter education cannot be a once-a-year effort.

I respect the Committee's wish to keep testimonies brief, and I look forward to answering any questions
the Committee may have. Thank you, Chairman Langerholc and distinguished members, for the
opportunity to address you today.



Good moring, Mr. Chair and members of the committee. My name is Justin Lee and | am the
Utah Director of Elections serving Lt. Governor Deidre Henderson. In Utah, the Lt. Governor is
the chief election officer of the state. | have worked in the office for about 10 %2 years now,
having served 2 previous Lt. Governors, working as an Election Specialist, Deputy Director of
Elections, and now as Director.

I'd like to take you back to 2010, to when | first started working in the State Elections Office, and
give an overview of how Utah went from all counties running primarily traditional polling place
elections, to 2020 when about 93% of Utah voters cast a by mail ballot.

| began working in the office in October 2010, about one month before the general election.
When a voter called our office to ask how to vote the answers were simple. You can vote at
your assigned polling place on Election Day; you can vote in-person during the early voting
period 2 weeks before Election Day; or you can request to have a ballot mailed to you. In 2010
a little under 15% of voters cast their ballot by mail.

In 2012 the Utah State Legislature passed a bill that allowed any county to run their election
entirely by mail. We had one small county, Duchesne County, with just under 10,000 active
voters, that decided to run their election by mail. The other 28 counties in the state ran
traditional elections with most voters voting in-person, although closer to 20% of voters
statewide were now requesting to vote by mail.

In 2014, 10 of our 29 counties ran their elections by mail, including some of our larger counties
in the state.

In 2016, 21 of our 29 counties ran their election primarily by mail, including our largest county
Salt Lake County. Salt Lake County accounts for over a one third of voters in the state. At this
point by mail counties had to offer at least one vote center on Election Day, where any voter
could vote in-person. In-person early voting was not required, although several did offer this
option. It is interesting to note that in 2016, the 21 counties that ran the election primarily by mail
had better turnout rates than the 8 counties who did not run by mail elections.

In 2018, we had 27 of our 29 counties running elections by mail. The final two counties
accounted for less than 1 percent of voters statewide. In 2018 we had roughly 90% of voters
casting a by mail ballot. (I should note that whether a ballot is returned through the mail or
dropped off in a ballot drop box we consider that a by mail ballot.)

For the March 3, 2020 Presidential Primary all 29 counties in Utah ran their election primarily by
mail. | say primarily by mail, and not just by mail, because as it currently stands each county is
required to offer vote centers on Election Day, where any voter can cast a ballot in-person, as
well as at least four days of in-person early voting during the two weeks before the election.



In 2020, about 90% of voters voted by mail for the March Presidential Primary, 99% of voters
voted by mail for our June State Primary, and about 93% of voters voted by mail for the general
election.

I'd like to address some of the questions that we are most often asked about by mail voting.

Do we see any indications of voter fraud? Before | answer that question | think we need to look
at what that question is really getting at, and add some additional clarifying words to the
question. If the question is - do we see any indication of voters signing a ballot on behalf of
someone else - the honest answer has to be, yes. We do see instances of individuals signing
ballot envelopes on behalf of their spouse, partner, or child who might be away at school. How
do we know? Because our county election officials catch those as they verify every single
signature against the voter’s signature in our database. The voter is then informed that there is
an issue with their signature, and the offending party can be educated that they are committing
a crime by signing on behalf of someone else.

If we rephrase the question to - do we see any indications of widespread voter fraud, or do we
see any indications of enough voter fraud to change the outcome of an election - then the
honest answer has to be, no. Again, we verify every single signature against the signatures in
the database. Our experience in Utah is that vote by mail has proven to be safe and secure.

Over the years the larger concern from voters has been to make sure we don’t discount
someone’s ballot because their signature on the envelope does not match the signature in our
system due to injury, age, or whether or not the person used their neat or messy signature on a
given day. To deal with this issue our counties have a system in place that allows voters to
“cure” an issue with their signature. If the county clerk finds that the signature does not match,
they reach out to the voter via email, letter, phone call, or text message to have the voter verify
whether or not they signed the ballot envelope, which can also provide an opportunity for a
county to collect a more up-to-date signature.

What happens if a voter never receives a ballot? This is precisely why we offer both early
in-person, and Election Day in-person voting. No system is perfect, so we want to make sure we
have methods in place to deal with problems as they arise.

What if a voter mails their ballot back, but the county clerk never receives it? We have
implemented ballot tracking on our website, vote.utah.gov, that allows a voter to see if a county
clerk received their ballot, and if it was counted. The closer we get to Election Day the more we
encourage voters to drop off their ballot in a ballot dropbox, or to take the ballot to the polls and
drop it off. Going forward we are going to add text and emails notifications that will let voters
know the status of their ballot.

What is the biggest complaint with voting by mail? Over the years the biggest complaint we've
received by far, is that voters did not get an “I voted” sticker through the mail. Several of our
counties have recently figured out cost effective ways to send those stickers with the ballot.



| know my time is limited so | will sum by simply saying, vote by mail has worked well for us in
Utah. I'm happy to answer any question the committee has.

Justin Lee

Director of Elections

Office of the Lieutenant Governor
State of Utah



VOTE-BY-MAILSYSTEM IN SALT LAKE COUNTY, UTAH
Sherrie Swensen, Salt Lake County Clerk
March 11, 2021

Salt Lake County began implementing a vote-by-mail system in 2013 after the Utah Law was changed to allow
for federal, state, and municipal elections to be conducted mainly by mail in conjunction with in-person voting.
Prior to the law change, | had offered a Permanent Absentee Program which allowed voters to submit an
application and opt to receive their ballots by mail. By2012, about one fourth of the votersin Salt Lake County
(130,000) were signed up for our Permanent Absentee Program.

We utilize the National Change of Address (NCOA) list and update addresses weekly for voters who have moved
within the county, so ballots are mailed to their current address. We also use NCOA toidentify voters who have
moved out of the state or county sowe can avoid mailing ballots to voters who are no longer eligible to vote in
Salt Lake County. We change the status of those voters to “inactive” and mail them a confirmation card.

HOW BALLOTS ARE ORDERED FOR VOTERS

All registered voters are listed in a statewide database (VISTA) which is managed by the Lt.
Governor’s Office. Votersare assigned a voter ID number. Lists of eligible active registered voters
are submitted to our ballot printing vendor, Runbeck of Phoenix, Arizona. They prepare a ballot
packet for each voter listed on the extracts. Every ballot ordered contains a unique 9-digit ID number
correlated to the voterlisted in the database.

If a voter moved, misplaced, or ruined their ballot and another ballot needsto be ordered, a new
ballot with a differentID numberis assigned to that voter'srecord. The previous ballot and
coinciding ballot ID numberis spoiled or canceled in the database before another ballot is ordered. If
the voter returned the spoiled ballot, the Agilis ballot processing machine would reject the spoiled
ballot. Agilis reads the bar code on the ballot return envelope and correlates it to the voter’srecord
in the database where it is recorded if a voter has returned their ballot. Only one ballot per voteris
eligible to be counted.

Ballot packets are prepared by Runbeck. The initial batch of ballots for the majority of voters (592,000
ballots for the 2020 GeneralElection) are trucked to the Salt Lake Post Office where they are mailed
in accordance with the state law. The law does not allow us to mail ballots earlier than 21 days prior
to Election Day. As voters registered or moved and their address was updated, subsequent ballot
packets were ordered by submitting extracts to Runbeck ongoing until the deadline — eleven days
prior to Election Day.

HOW BALLOTS ARE PROCESSED WHEN THEY ARE RETURNED

Voters may return their ballot by mail. Ballots returned by mail must be postmarked by the day
before Election Day in accordance with Utah state law. Ballots may be returnedto one of our twenty-
one drive-up ballot drop boxes (open 24/7), or in person at an Early Voting or Election Day vote
center until 8:00 pm on Election Day. When a ballot is received at the Election Management Center
(EMC), the tab on the ballot return envelope affidavit is removed so the voter’s signature is revealed.
On first pass, ballots are run through the AGILIS ballot processing machine. The bar code printed on




the ballot return envelope is scanned and the ballot is correlated to the voter’s record in the
database where the status of the ballot is recorded.

AGILIS takes a high-speedimage of the ballot envelope, including the affidavit signature. The
captured signature is compared to the reference signature in the voter’s record by the automated
ASR system (Automated Signature Recognition). In the NovemberGeneral Election, about 52% of the
signature verification was done with ASR. Signatures that cannot be verified using the ASR are
compared manually by trained staff members. We routinely audit signature verification on both
manual and ASR versions.

Staff members doing “sig ver” do not need to handle ballots since the signature on the ballot affidavit
and that from the voter’srecord are displayed digitally. Ballots remain locked in a vault while the
manual signature verification process takes place. If the signature does not match on the first pass, it
is sentto a higher level of staff who can access other documents in the voter’s record to use for
comparison. There are usually several documents on file for voters such as previous voter registration
forms, absentee applications, etc. After the higher-level signature review is complete, the second
pass or audit pass is run in AGILIS. This allows ballots with signature challenge issues to be removed.
For ballots where there is a signature discrepancy, a cure letter is mailed to the voter within 24 hours
of the decision, and they have an opportunity to resolve the issue so their ballot can be counted.
Voters for whom we have mobile phone numbers and email addresses are also notified of a signature
problem by text or email.

Ballots that are verified are passed through to the OPEX machine to be opened. The OPEX machine
runs ballots in a rapid assembly-line fashion. It slices open the end of ballot return envelopes. The
OPEX machine operator removes the security sleeve containing the ballot from the envelope. The
ballot remains folded inside the security sleeve. The ballot return envelope is dropped into a bin
beneath the OPEX Machine. The secrecy of the ballot is maintained throughout this process. All
identifiers to the voter are separated.

Ballot inspectors remove ballots from the security sleevesand unfold themin preparation for them to
be tabulated. By-mail ballots are placed in ballot boxesin batches of 150 and are labeled and
tracked. As ballots are tabulated, the ballot batches are logged into a database and theyare
reconciled to ensure every ballot is accounted for.
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Thank you for inviting me to join you today. | am happy to share information with
you about the successful use of Vote By Mail in my county. Hillsborough County,
Florida is the fourth largest county in the state, with more than 934,000 registered

voters during the 2020 General Election.

Florida has had no-excuse Vote By Mail since 2002. Over the years, more and more
voters have chosen this method of voting. In Hillsborough County, it had become
common to expect that about one-third of our voters would choose Vote By Mail in
any election. In the 2020 General Election, Vote By Mail made up 47% of votes cast.
It was the method chosen by almost 338,000 voters. And with a two-card ballot,

that meant we had approximately 675,000 ballots to scan and tabulate.

Vote By Mail was an especially attractive voting method in 2020 because of the
pandemic, and we were fortunate to have laws in place designed to ensure the
integrity of Vote By Mail. Those established laws set us up to be able to successfully
process and tabulate mail ballots in a timely and efficient manner in 2020, a year in

which we were all faced with extraordinary challenges.

VoteHillsborough.gov * (813) 744 - 5900

Fred B. Karl County Center | Robert L. Gilder Elections Service Center
601 E. Kennedy Blvd., 16th Floor, Tampa, FL 33602 2514 N. Falkenburg Rd., Tampa, FL 33619

See website for regional office locations.
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Specifically, Florida law requires that registered voters must request Vote By Mail to
receive mail ballots, and those requests remain in effect through two General Election
cycles. Ballots are not forwardable, so if a voter moves and forgets to cancel their ballot

request, the ballot will be returned undeliverable to our office.

Voted ballots are verified by matching the signature on the envelope to the signature in
the voter’s file, and all Supervisors must provide ballot tracking on their websites so that

voters can confirm their voted ballot has been received.

Florida’'s laws also require that mail ballots be received by my office no later than 7 p.m.
Election Day to be counted. | worked hard to educate my voters to ensure they had the

information they needed to meet the deadlines for requesting and returning mail ballots.

| also made it as easy as possible for them to get those ballots back in. For years, I've paid
the return postage so that voters can mail their voted ballots back to my office without
having to find or pay for a stamp. That's not required by law, but | have seen many

Supervisors adopting this practice, as well.

The current law does require us to provide a drop-box at each of our offices and in-
person Early Voting sites, so that voters can drop their mail ballots off in person. In an
effort to minimize the number of people inside our offices and Early Voting sites, and to
provide voters with an easy, contactless way to return their ballot, | moved our drop-off
boxes to curbside tents, so that voters could drive up and drop their ballots off. The
drop-off boxes were staffed and sealed at all times and used by more than 45% of our

Vote By Mail voters.

VoteHillsborough.gov
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As we saw in the 2020 election, timely reporting is a critical factor in ensuring confidence
in election results. Here again, we were fortunate to have strong laws in place. Florida law
allows us to begin opening and tabulating Vote By Mail ballots 22 days prior to an
election. In anticipation of greater Vote By Mail participation during the 2020 presidential
election, the Governor issued an executive order allowing mail ballot canvassing to begin

several days earlier than that.

Having the ability to open and tabulate mail ballots well in advance of Election Day is vital
to timely election results reporting. As an elections administrator, | know how many mail
ballots have been mailed out and how many are received each day, and can adjust my
staffing plans in order to keep up with the volume of Vote By Mail ballots coming back to
my office. For that reason, we never fell behind in our Vote By Mail processing in 2020,
despite receiving more mail ballots than ever before. On Election Night, results from
Hillsborough County's in-person Early Voting and Vote By Mail were reported shortly after

7 p.m., and those results made up 85% of our total results.

It was widely reported that Florida was a shining star on Election Night, with the vast
majority of our state’s election results reported that evening. I'll conclude with a quote
from our Secretary of State Laurel Lee and will be happy to answer your questions later

today. In the words of Secretary Lee:

“Florida ensured a safe and efficient voting process and all Florida voters, no matter how they
chose to cast a ballot, or who they voted for, could be confident in the integrity of our elections

system and the security of their vote.”

Thank you.

VoteHillsborough.gov
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Senate Floor — Pennsylvania State Capitol
Harrisburg, PA 17120

Before | begin my remarks, | ask that you indulge me for a moment while | establish my Pennsylvania
bona fides. | am the son of two commonwealth natives. My mother, a proud Nittany Lion, was born and
raised in Chambersburg, while my father, who holds two degrees from Temple, hails from the other side
of the state in Sharon. | have fond memories of my parents loading my brothers and me into our station
wagon each summer in Florida for the long trip north to visit family. Perhaps most importantly, | believe
that the Comet at Hershey Park is the finest roller coaster of all time.

It is an honor to be with you today to share some perspective on the 2020 elections. | will begin with a
brief overview of how Florida elections are structured, followed by the steps we took to respond to the
pandemic, and end with what | believe are the most important elements of a robust and secure vote-by-
mail program.

For the past two decades, Florida voters have had a choice of one of three ways to cast their ballot: early
in-person, by mail, or on election day. In the 2016 general election, the distribution of those methods
was roughly equal in proportion, as illustrated in the chart below from Dr. Charles Stewart Il of the
Stanford-MIT Healthy Elections Project. In 2020, Florida joined many states in increasing its share of
voters who cast their ballot by mail, as depicted below. Of the more than 11 million ballots cast in
Florida’s 2020 general election, 39% voted early, 44% voted by mail, and 18% voted on election day.
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Early voting in Florida is required in federal and state elections for a minimum of eight consecutive days,
up to a maximum of 14 consecutive days, for a minimum of eight hours to a maximum of 12 hours each
day. Early voting is required to be held in the office of the supervisor of elections and may be held at
additional locations that meet certain criteria. Within those parameters, supervisors of elections have
the discretion to choose the number of days, hours, and locations that best accommodate their voters.
Early voters can choose any site in their county, and votes are cast on paper ballots that are tabulated by
optical scanners at each early voting site. By law, early voting results must be reported no later than 30
minutes after polls close on election day. On election day, voters who have not already cast a ballot may
do so between 7 a.m. and 7 p.m. at their assigned polling location. Like early voting, voters mark paper
ballots and tabulate them on optical scanners at each precinct.

No-excuse vote-by-mail has been an option for all voters in Florida since 2001. Under current law, voters
can make a single request a ballot for all elections through two election cycles. For example, a voter
could make a request today for all ballots through the 2024 general election. Requests can be made in
writing, electronically, or by phone, and must be received no later than 10 days before the election.

Ballots for military and overseas (UOCAVA) voters are sent no later than 45 prior to election day, and
ballots for all other requesters must be sent between the 40™" and 33™ day before the election. UOCAVA
voters can receive their balloting materials electronically but must return them by mail or hand delivery.
However, overseas voters have the option of returning their ballot by fax.

Vote-by-mail ballots must be received in the supervisor of elections office no later than 7 p.m. on
election day, with the exception of overseas voters whose ballots can be accepted up to 10 days after
election day if postmarked or signed by election day. Voters can return their ballot by mail, or by hand
delivery to the supervisor of elections office, an early voting site, or an authorized drop box. Drop boxes
were utilized statewide for the first time in 2020.

Each vote-by-mail ballot is verified upon receipt by the supervisor of elections. Signatures on the ballot
envelope are compared against the voter signature on file. Missing signatures or mismatched signatures
are flagged, and the voter has an opportunity to cure their ballot up to two days after the election. This
cure process was brought to the legislature by election officials and was utilized by voters with great
success in the 2020 general election. Beginning 60 days before the primary election until 15 days after
the general election, we are required to report vote-by-mail activity to the state each day, and that
information is made available to candidates, political parties, and political committees.

Once received and verified, vote-by-mail ballots are held until canvassing begins. Under Florida law,
vote-by-mail ballots can begin being canvassed as early as 22 days before election day. In the 2020
primary and general elections, it was expanded to up to 25 days by executive order. This pre-election
day processing was first authorized in Florida in 2001 at four days prior to election day. Results may not
be released until after the polls close, subject to a third-degree felony. Like early voting, the results of
any vote-by-mail ballots that have been tabulated must be released no later than 30 minutes after polls
close. As a result, in the 2020 general election the results of more than 75% of the total votes cast were
published by 7:30 on election night.

A year ago this week, my Florida colleagues and | were struggling with holding an election in the midst of
the initial global response to the emerging pandemic. Ohio had just postponed its presidential primary
which coincided with ours, and many were wondering whether Florida would follow suit. Election



officials were scrambling for supplies like hand sanitizer, sanitary wipes, and masks, while replacing lost
polling places and poll workers. To borrow a phrase, we were flying the plane while building it. It was a
struggle, but we were able to provide voters with the opportunity participate in the presidential primary
process. We learned a lot from that experience and the states who held elections after us and made
significant adjustments in preparation for our August primary and November general elections.

However, one step we took pre-dated the pandemic. We made the decision in late 2019 to send vote-
by-mail request forms to all voters for whom we did not already have an active request. This resulted in
an increase in the number of requests but was only a portion of the increase that came after the
pandemic hit. Candidates, political parties, and other groups also heavily promoted vote-by-mail in the
months leading up to the general election.

Following the outbreak of COVID-19, we also made the decision to pay return postage for vote-by-mail
ballots. This was a recognition that voters who would otherwise choose to vote in person may not feel
safe in doing so and voting by mail was their only other option. We used CARES Act dollars to help
defray this unbudgeted, added expense.

Recognizing that we would see unprecedented volume of vote-by-mail balloting, we invested in new
equipment to aid in ballot processing. We purchased a new machine to automate the extraction of
ballots from their envelopes, which increased throughput. We also reconfigured our physical space and
added personnel to accommodate the increased volume. All the while, we had to ensure that we were
following CDC guidelines for our staff and volunteers, as well as the public who were there to observe.

We also faced some additional challenges unrelated to COVID-19. For the first time ever, we had to print
ballots and most materials in both English and Spanish. This resulted in a two-card ballot which
significantly increases the complexity of all aspects of an election. We also were hit with two hurricanes
which impacted our operations in addition to some polling places and poll workers.

In closing, | offer some general thoughts on what | believe are the most important design aspects of
administering a vote-by-mail operation:

e Proper planning (supplies, equipment, people, space) is critical

e Spend time and effort on the design of materials (envelopes, instructions, etc.)
e Allow pre-election day processing of mail ballots to reduce post-election volume
o Drop boxes are popular with voters

e Build transparency into all aspects of vote-by-mail operations

e Tracking of ballots is a benefit to both election officials and voters

e Offer voters the opportunity to cure signature deficiencies

e Ensure the process is secure and auditable from beginning to end

Thank you again for the opportunity to offer testimony today. | wish you all the best in your efforts.



My name is Tammy Jones and I’m the Supervisor of Elections in Levy County, Florida. Levy
County is a small rural county with a little over 30,000 voters with a total population of
40,801 residents recorded in the 2010 census. I've worked in the Levy County Supervisor
of Elections office since 1994 (27 years). | have been Supervisor for 8 years and currently
entering my third term in office. In Florida the Supervisor of Elections is an elected
position.

Since 1994 I’'ve seen many changes in elections. Changes in technology have shaped the
way our voters choose to cast their ballots. My very first Presidential Election in the office
was in 1996. At that time only 1,031 voters voted by mail. In 2020, 7,856 voters cast their
vote by either mailing in their ballots or dropping them off at a secure drop box. There
has been an increase of 2,673 votes since the 2016 Presidential Election. | believe that
this increase was mainly due to COVID-19.

In Florida we allow three ways of voting. Early voting, voting by mail and voting on
Election Day. These three options have helped with less lines on election day. Of the
23,309 voters that voted in the 2020 General we had 34% vote by mail, 34% vote early
and 32% vote election day.

| believe Florida had successful elections in 2020 due to the following laws:

1) Our Canvassing Boards can begin opening and processing Vote by Mail ballots 22
days before an election.

2) Florida has a 7-day window to mail out the initial domestic Vote by Mail ballots (33
— 40 days before election). This provides flexibility for counties due to their mail
out size.

3) Florida requires secure Vote by Mail drop boxes at every Early Voting location and
at each Supervisor of Elections office and branch offices. Other sites are permitted
as long as they are available during early voting hours and deemed permissible as
an Early Voting Location (For example, public libraries).

4) Florida is a no excuse state allowing voters the flexibility to choose their method
of voting without providing a reason.

5) If the voter wishes their Vote by Mail request can be valid for up to two election
cycles. An important part of this law is that all ballots are non-forwardable. This
ensures that if someone has moved away that ballot will be returned to the
Supervisor of Elections office and ALL future Vote by Mail ballots will be cancelled.
This prevents another individual now residing at that location to receive the voter’s
ballot.

6) If the voter forgets to sign the certificate portion on the return of their vote by mail
ballot or their signature does not match, they have until the Thursday after the
election at 5pm to cure their ballot.

Our office implemented the below items that helped our voters further understand the
Vote by Mail process. These items are not required by Florida Statute.



1) Providing a ballot tracking system to automatically sign up to receive alerts when
their ballot was mailed or received.

2) Providing videos and deadlines on our website and social media platforms to
inform our voters.

3) Provide pre-paid postage on the return of the Vote by Mail ballot.

When passing election laws, you should consider how it will affect voter education and
funding for election related programs. Flexibility should also be considered as a factor
due to the size differences of each county.

| urge you to continue to seek the advice of election professionals, including the
Pennsylvania elections administrators. As Supervisors, we are on the ground ensuring all
laws are followed. Our offices learn what works best for our specific voters. | know from
past experience that it can be heartbreaking to tell a voter that their ballot will not count
due to a technical law. New laws can be costly for our offices due to the requirement of
reprinting materials. When Vote by Mail laws are changed, we are left reprinting a
majority of our envelopes and voter information.

The most important job we have as Supervisors is to ensure that the voters voice is heard
and every legal vote is counted.
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Act 77 Implementation

Chairman Langerholc, Chairman Street and members of the Committee:

Good afternoon. Thank you for your invitation to appear before the Committee to
discuss the Department of State’s implementation of Act 77. Joining me today is Deputy

Secretary for Elections and Commissions Jonathan Marks.

Act 77, the bipartisan election reform law signed by Governor Wolf in 2019, has
ushered in an exciting new era of voting modernization in Pennsylvania and made
voting easier and more accessible to millions of Pennsylvanians. Act 77 was a sea
change in how Pennsylvanians vote, allowing eligible voters to cast their ballot by mail
without requiring an excuse, and implementing other flexible options including same day
in-person ballot requests at County Election Offices. Voters also now have the option to

be placed on a list to annually receive a mail ballot application.

These changes proved to be extraordinarily prescient, given developments in
2020. Just months after the passage of Act 77, the first novel coronavirus cases were
detected in Pennsylvania, and the ability to use mail-in ballots helped protect

Pennsylvania voters in both the Primary and General Elections.
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In addition, Act 77 authorized $90 million in funding to reimburse counties for
costs to upgrade their existing voting systems. The new systems, which were
implemented in every county ahead of the 2020 election, provided enhanced security to
help guard against hacking and produce an anonymous paper record so voters can
verify their ballot is correctly marked when casting it. To date, $41.6 million in

reimbursements have been provided to county election offices towards this endeavor.

Prior to passage of this historic law, the Department of State launched its Ready
to Vote campaign in early fall 2019 to inform Pennsylvanians about new voting systems.
When Act 77 became law, Ready to Vote quickly expanded to include educating voters

on election changes, such as voting by mail without an excuse and new deadlines.

The cornerstone of Ready to Vote was a year-long, multi-lingual, multi-platform
advertising and messaging campaign. Department of State staff engaged counties,
other commonwealth agencies and community stakeholders to help educate voters,
holding more than 70 speaking engagements throughout the year and providing an
online toolkit with messaging that included signage, social media posts, graphics and
more. The department also worked to make voting more accessible by providing mail-in
ballot forms in multiple languages, launching an accessible vote-by-mail solution for
voters with disabilities, and providing postage on envelopes so that voters could return
their mail ballots for free, among other projects. In addition, between April and

November 2020, our staff answered 123,000 phone calls to our election hotline.

The success of Act 77 is clear from the record-high voter engagement we saw in
2020 across all areas of the Commonwealth. By the November general election,

approximately 9.1 million Pennsylvanians were registered to vote, more than 300,000
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more voters than ever before. Turnout in the November election included more than 6.9
million voters - 800,000 more Pennsylvanians than ever in the Commonwealth’s

history. Over 76 percent of registered Pennsylvania voters voted, more than any
election in modern history. Pennsylvania voters have embraced the ease and
convenience of voting by mail without having to provide an excuse. Thanks to the
dedication of county election officials across the Commonwealth, all Pennsylvania
voters can cast their ballots with confidence that their votes will be counted accurately
and securely and that their voices will be heard. | look forward to working with you in the
coming year to build upon last year’s successes as vote-by-mail and other provisions of

Act 77 continue to be implemented.

Thank you for your time and attention and the opportunity to appear before you.
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Thank you, Chairman Langerholc and members of the Special Committee on Election Integrity & Reform.

I’'m extremely happy that both the Senate & the House are conducting these hearings regarding elections in
Pennsylvania as well as having this opportunity to speak with you. These hearings have been a great tool to
better educate people that there is so much more to casting a vote than just filling in an oval on a piece of
paper. Although there is always room for improvement, | think these hearings have shown that the
Commonwealth is moving in the right direction, in a very short time to achieve what some of the great model
States have achieved over many years.

Act 77 was a huge change to the 1937 Election Code. The act was signed into law only months prior to a
Presidential election year which is not the optimum time to make any changes to the process. If up to
directors, this would not have happened during this time frame. In additions to last minute changes, the
scrutiny and misinformation that comes with any Presidential year, there is a global pandemic. The efforts of
the Department of State, County and Local election officials were heroic.

We've lost over 20 County Election Directors throughout the Commonwealth since Act 77. This loss of
knowledge is very concerning.

Pennsylvania was the first state to offer absentee balloting to soldiers away from their homes during the war
of 1812. We've been offering absentee ballots for a long time to Military, overseas and Federal voters without
a problem. Act 77 only increased the volume of ballots for Counties to administer. With your help, we need
to make these process more secure, while not adding barriers on the right to cast a vote.

Your first hearing last week was very enjoyable. There are glaring similarities between the current
Pennsylvania election system and those of states participating in the hearings. Just a reminder, we had six
months to implement Act 77. We do many of the exact same procedures as the model states in the country.

Below are my thoughts on the first hearing:

As soon as ballots are returned to the office, the envelope bar code, specific to that ballot is scanned and the
voter’s record is pulled up in the SURE system. The information is verified and the signature is compared, just
like Colorado. If there is an issue with that information, the ballot is set aside for further investigation.
Clarification on how signatures are scrutinized, cured and handled within the statutes would be extremely
helpful and bring us closer to the systems of other States. Signature verification software is a fantastic
security tool.

| can’t emphasis enough, Colorado started their mail balloting and election reform in 1990s. 2013 HB1303 was
the major overhaul and alterations to previous changes. As almost all testifiers indicated, reform changes
have never stopped since the initial reform.

As specified in the last hearing, voters, politicians and interest groups all have mail balloting lists available to
them prior to each Primary or Election. There is no burden on anyone requesting to see this information. The
availability of such lists is specifically expressed in Act 77.
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Postal tracking of voter’s ballots was requested by Counties for the new SURE system.

All machines used in the Commonwealth are certified by EAC & DOS. Logic & Accuracy testing is completed
prior to machines being distributed to voting precincts. As in other states, 2% Audits and now Risk Limiting
Audits (RLA) are being done post Primary and Election.

Adjudication of ballots is done with bipartisan observation and discrepancies are based on a document called,
“What Constitutes a Vote”.

These are just a few examples of the best practices Pennsylvania has been doing for years. As stated earlier,
there is always room for improvement. Specifications pertaining to curing ballots and drop boxes would be
extremely helpful. Additional time pre-canvassing will get timely results and increase voter satisfaction.

Thank you for inviting me. Election Directors are always available to help you better make important decisions
on meaningful and logical election reform legislation. I’'m happy to answer any questions.
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SUBMITTED BY L. EDWARD ALLISON, JR., DIRECTOR
LAWRENCE COUNTY VOTER SERVICES

Thank you for the opportunity to address this committee and its honorable members. | am humbled to
be included with my esteemed colleagues and the representatives of the Pennsylvania Department of
State.

| feel a few general statements | have learned over my career may be in order to help explain my
comments to follow. Elections to an election director have absolutely nothing to do with politics or
political parties. Itis all about the process and the rule of law. | have spent over thirty yearsin a
manufacturing environment in my previous life. | worked with some very learned and “street” smart
administrators and managers. Through that process, | came to learn and wholly believe that process
control and managing the variables in making a product were paramount to success. Also, the fewer the
variables the more likely the process of manufacturing a product is successful. The same philosophy can
be applied to the election process. The fewer the variables the better chance of a successful, accurate
and efficient election. The same applies to adherence to the law — as written — as the law and the
process go hand in hand.

Variables and the effect of multiple changes in the laws governing elections have increased dramatically
and have had a measurable impact on the personnel, budgets, and logistics of carrying out elections in
the Commonwealth. If you agree with my previous premise in the previous paragraph, the election
process in the Commonwealth certainly needs to be revised and simplified to streamline the process.

With the advent of the mail in ballot running parallel with the absentee ballot, has in itself been a point
of contention and consternation to directors and voters alike. The two should become one under a no
excuse mail in ballot. The pre-canvassing timeframe for all the mail in ballots needs to be extended to at
least the same time frame to request the ballots themselves which is currently seven days prior to the
election. The registration and mail in ballot request cut off dates need to be moved to thirty days prior
to any election to afford election personnel the time to properly examine the ballots being returned,
scanning the ballots to record the return and subsequent vote for that individual and file in a manner
conducive to the canvassing of said ballots.

The current process has increased the variables at all polling sites for all poll workers both elected and
appointed. A combination of age and frustration over the current process has exacerbated the shortage
of qualified poll workers. In Lawrence County alone, better than fifty percent of the elected positions
are vacant on the 2021 Municipal ballot, an issue election directors saw coming two years ago.
Returning voted ballots to be voided in order to vote in person, voters wanting to vote in person without
their ballots already issued and now needing to vote provisionally, handling ballots as never before and
reconciliation vote counts has become exceptionally burdensome. The provisional balloting process was
totally new to many polls and was a major cause of concern and frustration. The increased number of
provisional ballots also helped contribute to longer wait times. Ballots, voted, unused and voided,



returned need to be scrutinized and reconciled. This process was much more time intensive and added
to the burdens at all election offices.

In order to alleviate the poll issues and any number of minute details to be encountered, a “one and
done” process needs to be evaluated and adopted. A voter would have the option of voting in person or
requesting and voting a consolidated mail in ballot. Period. This method would certainly eliminate a
number of variables at the polling site and the election office. It would give the voter a clear
understanding of the revised process. The adjusted timelines would further support this change.

Act 77 and Act 12 have added a new definition to the word ‘permanent’. Permanent, as it relates to
balloting in Pennsylvania now means annual and involves thousands of tax-payer dollars to prepare and
mail ballot applications to all those voters who checked the box 7 in the 2020 Presidential Primary
making them ‘permanent’ mail in voters. Lawrence County with its roughly 54,000 register voters,
mailed over 10,000 applications at a cost of over $10,000. All counties have never had to deal with this
process or expense for which they received no consideration of reimbursement. Permanent should
mean permanent until the voter changes the status and allow election offices to prepare ballots for
these individuals automatically for each election.

The 2020 election cycle, which seems as if it will never die, raised the question of the proper and legal
use of drop boxes for ballot returns. Legislation needs to be adopted one way or the other in regard to
the use these conveniences. Legislation should be limited, if following the court ruling on the matter, to
the permitted use and no more. The usage of drop boxes should be determined at the county level and
the necessary safeguards should be left to the purview of the county.

A rather unpopular concept to elections is that of personal responsibility. Voters must become
cognizant of the candidates and issues to make informed choices. Completing ballots and envelopes
prescribed by law is the responsibility of the voter. Improperly completed affidavits and naked ballots
are fatal defects per the election code and must be treated as such. Election offices, upon examining
the affidavits, do our best to offer the voters the opportunity to remedy the flaw. We must be aware,
however, we open our office to criticism if we miss one or no longer have time at the runup to the
election. Naked ballots are without remedy at the risk of violating the concept of the secret ballot.

The Pennsylvania Department of State, underfunded and undermanned, does an exemplary job in their
part of the election process. Counties do not always agree with the Department’s guidances and
interpretations of the Election Code and counties will act accordingly under the advice of the Board of
Election following review with the Solicitor. All guidances and directives should be referenced at all
times with the appropriate section of the Election Code and will be reviewed at the county level with
consultation of the Solicitor. Directors recognize that the Department is currently engaged with the
replacement of the SURE system. Until that time, all emails and other correspondence with voters must
be more generic as opposed to adding more stress to election offices with target dates for mailing
ballots and any other material directly to voters.

By the end of the year, better than 25% of key personnel in county offices will have left the profession
for greener pastures or more relaxed lifestyles in retirement. Each personnel change is another variable
to be dealt with and not just at the county level but the state level as well. Decades of experience and
know-how has been lost to the profession in Pennsylvania. Newcomers have done an exceptional job at
catching up but at what cost. The stress level in our profession is at the breaking point and reform to
the process is absolutely necessary or the 25% will increase dramatically to the detriment of the process



and the democratic electoral process in Pennsylvania. Workshops and certifications are merely dressing
to the wound but may help the bleeding in the short term.

Last but certainly not least, money! Counties have had to foot the bill for election administration far too
long. The grants and other funding sources available in 2020 are gone and we see no replacement for
the funding stream. A shared approach must be seriously considered with the counties covering the
local races and questions and the state and federal governments sharing equally to reimburse the
counties for all state and federal elections. Assets are now running short.

In closing, | have identified the growing number of variables in the election process and the need for
reform to a simpler process. Counties are losing valuable assets in personnel, funding and time. Once
the assets are exhausted, only liabilities remain — inexperienced personnel, deleted coffers and public
distrust.

Thank you again for your kind attention.
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Comments.

1.

Closing of public schools-I would like to see public schools closed on election days in order to
use the buildings as polling locations. It is currently the law that we can use schools, but the
schools are not in favor of this due to security issues. If the schools were closed for use on
election days, most offer ADA compliant entrances, larger rooms to accommodate larger crowds
and more parking areas.

Wayne County currently has eight different school buildings that we do not use for any of our 35
precincts.

Early Voting-We need to change the process for voters that walk-in expecting to “vote early”.
Voters have the misunderstanding that Pennsylvania has “early voting” similar to other states.
They believe they can walk-in, sign-in, and be handed a ballot like the process at the polls on
election day.

The current process is that a walk-in voter must complete an application for an absentee or
mail-in ballot first. Then a county employee that is trained to use the SURE system, must
process the application, wait for system approval and then print the labels for the envelopes.
Next the employee must retrieve the correct ballot and prepare a ballot packet just like the
ballot packets that are mailed to voters. The packet is handed to the voter, who then has the
option to vote in person in a designated area or to take it home and return it via mail or drop off
at a later time.

This is a ten minutes process per voter if the SURE system is working properly and there are no
interruptions.

Counties have the option to open satellite locations but this is not feasible for most counties. My
county would need to transport computer equipment, printers, large numbers of 35 different
ballots and balloting materials to another building if one could be established plus provide the
additional trained personnel and security.

My current location is not conducive to handle the large number of “early voters” on a daily
basis. We had a sheriff’s deputy outside our door handing out the applications, directing them
to tables set up in the hallway, and handing out numbers to those waiting in the various stages
of applying and voting. We had four full time employees plus extra personnel processing the
applications and ballot packets for the walk-ins between processing voter registration
applications, online applications, trays of incoming and outgoing mail and answering the endless
phone calls. Many voters were angry when they were informed of the process and they had to
wait longer than they expected.

If Pennsylvania is to continue with “early voting”, it must change. Specific dates and times must
be established at the discretion of the individual counties. The voters would be required to sign



an actual poll book and be handed a ballot to vote only while they are there, and then place it in
a sealed ballot box to be opened and counted on election day.

3. Registration and Mail-in ballot application deadlines-The need for change stated in # 2 would
change the time-lines for voter registration and applying for mail-in/absentee ballots. We need
to push back the voter registration deadline to 30 days prior to elections. This gives counties the
necessary time to process registration applications. We also need to push back the deadline to
apply for a mail-in/absentee ballot to 15 days prior to the election. This gives the counties time
to update and print poll books in time for early voting.

Requests for emergency ballots or UMOVA ballots would not be included in the 15 days prior
deadline.

4. Mail-in and Absentee Voters going to polls-We need to eliminate the rule allowing voters that
have been issued a mail-in/absentee ballot to go to the polls, void their issued ballot and vote
in-person. Once a voter has requested a mail-in/absentee ballot and it has been approved and
issued by the county, they must vote it and return it to the county by 8 p.m. on election day.
They should not be allowed to go to the polls to vote in person. If they never receive the ballot
or it is lost or damaged, they must report this anomaly directly to the Bureau of Elections prior
to close of polls.

November’s election caused great confusion to the poll workers and voters. Some went to the
polls and wanted to drop off their voted ballots, some brought their ballot packets to be voided,
and some arrived without the ballot packet because they threw it away. The latter group were
angry when they could only vote a provisional ballot.

5. Same day voter registration-Please do not establish same day voter registration. | can visualize
most of my poll workers resigning if they will be required to register voters at the polls. If voter
fraud is to occur, this will be the moment of opportunity.

6. Pre-canvass of mail-in/absentee ballots-Allow counties to start pre-canvass of mail-in/absentee
ballots at least one week prior to election day. As we watched in November, larger counties
were still opening ballots three or more days after the election. The public did not understand
the process and many were convinced that fraudulent counting was taking place.

7. All mail-in ballots for small precincts-A possibility has been discussed for the future to allow
counties that have voting precincts with less than 200 voters the option to mail ballots to all the
voters in those specific precincts instead of opening a polling location. This would be
advantageous against finding poll workers and cost effective.

Wayne County has 3 precincts that would fall in this category. It would cost approximately
$511.00 to mail ballots to every voter in these precincts per election versus the approximate
cost of $1,785.00 for poll workers, constables, building rentals and equipment deliveries per
election. Many counties could benefit from this both financially and in time consumption.

| want to thank the committee for investing time into Election Reform and for asking county election
directors for their invaluable insight with the processes that actually make our elections work.

Cindy Furman, Wayne County Director of Elections
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WRITTEN REMARKS

Committee: 1 would like to thank you for inviting me today to let me speak on subjects related to administering elections in
Pennsylvania. Act 77 and Act 12 have provided several amendments to the act of June 3, 1937, changes that were necessary
to move forward. There is yet a lot to be done and I’m confident that this hearing will contribute to that. I’'m pleased to
know that there is a dialogue and participation with the election directors of Pennsylvania as the outcome from any change
in the election code will have to be implemented and administered by them.

Elections take place at least twice a year, many people only focus on that one election once in the four years. We can not
wait until this one election to make changes, amend laws, and move forward. Last year was an overload of changes, not
only from an administrative point of view but also for voters. The “menu” of options expended so rapidly that it become
almost overwhelming and led to confusion and misinformation, which ultimately led to mistrust in the system. Any changes
that are going to be presented need to be well established under the law and enough time needs to be allowed for
implementation. In addition, a strong emphasis needs to be made on voter education.

There are several items | would like to bring to the floor to take into consideration.
e Eliminating absentee ballots and only have mail-in ballots
e Absentee and mail-in ballots submission cut-off
e Either voting via mail-in ballot or in person at the poll but no changing of mind and surrender ballots at the polling
place
Early canvassing
Clear law regarding ballot boxes
Poll Worker appointments
Simpler method at the polling place
A method to handle increasing costs to the Counties
Continuing education for Election Directors

Again, | would like to thank you for allowing us to be part of this conversation.

Karen Barsoum, Assistant Director, County of Berks
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| am Sherene Hess, Indiana County commissioner, and | appreciate the opportunity to offer
remarks today on election reforms. | also serve as the chair of the Elections Reforms Policy
Committee, a standing policy committee of the County Commissioners Association of
Pennsylvania (CCAP). CCAP is a non-profit, non-partisan association representing the
commonwealth’s 67 counties.

We appreciate the attention of the General Assembly on the important issue of elections,
particularly in light of the lessons we learned in administering the 2020 primary and general
elections as we implemented the changes created by Act 77 of 2019 while also facing the very
serious and unprecedented circumstances of the global COVID-19 pandemic.

As you are aware, Pennsylvania’s 67 counties have a significant responsibility in assuring
elections remain fair, secure and accessible at every step of the process. Over the past several
years, counties have worked closely with the General Assembly to achieve historic changes to
the Pennsylvania Election Code, including the implementation of mail-in ballots under Act 77 of
2019. While we believed that mail-in ballots would be a popular option for voters, we had no
idea just how popular they would become due to public health concerns, and in a year with
record voter turnout. And even though mail-in ballots are carbon copies of the absentee ballots
that have been available to Pennsylvanians for years — from the application to the way the
applications are processed to the ballots themselves — for a large number of voters this was an
entirely new experience.

Let me begin by saying that despite these challenges, counties did a tremendous job running a
successful, fair and accurate election in 2020. That said, we learned a great deal from our
experience implementing Act 77 during the 2020 elections and we know there are ways in which
changes to the law can improve our ability to administer elections, as well as our ability to
provide more efficient results. CCAP’s Elections Reform Committee convened after the
November election and began reviewing county experiences, ultimately resulting in a
preliminary report and recommendations released in January, which is attached to this
testimony for your consideration.

In addition, counties selected election reforms as their top legislative priority for 2021 and, more
specifically, renew our call for additional pre-canvassing time, as well as request to move back
the mail-in application deadline to 15 days prior to an election. With these two changes,
counties believe that a large portion of the challenging circumstances we faced in 2020 could be
resolved.

First, allowing counties as much time as possible to pre-canvass ballots in advance of an election
would offer a more meaningful option to complete these procedures, such as verifying the
barcode number and voter’s information on the outer envelope match the information in the
SURE system, opening envelopes and removing and flattening the tri-fold ballot and scanning
ballots — all following appropriate security and chain of command protocols for all individuals
involved in the process. It is also important to note that counties are not calling for votes to be
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tabulated, and certainly not released, until after the polls close on election day, simply to use our
resources most effectively and efficiently to safely and securely prepare for this to happen.

Without an extended pre-canvass period, counties will continue to face very real challenges in
providing timely results following the election, especially a highly visible presidential election
like we had in November where the number of ballots was far too overwhelming for counties to
process on Nov. 3 alone.

Our second top request, moving the mail-in ballot application deadline back to 15 days prior to
an election, will help voters by giving allowing more time for the county to process a mail-in
ballot application and allow for the ballot to travel through the mail to the voter and back again,
something that caused a great deal of anxiety for voters in the November election.

Act 77 of 2019 permitted voters to apply for a mail-in ballot up to seven days before an election,
which created timing challenges with the postal service. This ultimately led to some voters not
receiving their ballots before the deadline to submit them at 8 p.m. on Election Day or receiving
them too close to the deadline to making it logistically impossible for ballots to be returned via
mail by 8 p.m. on election night. Because of this, many voters faced uncertainty about whether
the county would receive their ballot in time. This, in turn, led voters to come to their polling
place to spoil their mail-in ballot and vote on the machines, or to vote by provisional ballot, just
“"to be on the safe side.” The process caused timing issues that wholly undermined the flexibility
and convenience mail-in ballots should provide and resulted in unnecessary lines, crowds, more
time spent in the polling location and a longer wait on election results, due to the stringent
process counties follow to reconcile mail-in and provisional ballots to ensure accuracy.

Furthermore, counties would like to note that receiving ballots postmarked by election day and
received up to three days after the election, instead of moving back the deadline, will likely
contribute to ongoing delays in results and disruption at the polls. This “solution” does nothing
to discourage voters from waiting until the last minute to return ballots, requires additional
clarity on what constitutes a postmark as voters seek other delivery methods, and will lead to
more provisional voting at the polls. As such, we assert that moving the application deadline
back is the best opportunity to enfranchise voters and assure the mail-in ballot process works
smoothly for them as it was intended to do.

Again, more details about these two top county priorities and other elections topics on which
counties seek meaningful reforms and statutory clarity can be found in the attached CCAP
Election Reform Preliminary Report.

Finally, and perhaps most importantly, counties urge the General Assembly to bring counties to
the table to discuss and provide feedback on any elections-related legislation so that we may
work together to accomplish meaningful reforms before the summer legislative recess. Waiting
until the fall to adopt any reforms into law will not provide enough time for counties to
successfully prepare, train staff and implement new procedures prior to the November election,
which is good for neither counties nor voters. Counties have valuable experience to provide in
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the development of legislation to assure we can continue to administer elections that are secure
and accurate, and that provide accessibility to our voters so that all have an opportunity to
engage in the democratic process.

Thank you again for the opportunity to testify today and your consideration of these comments.

We look forward to working with you on legislative changes to improve the administration of
elections in Pennsylvania. | would be pleased to answer any questions you may have.
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CCAP ELECTION REFORM PRELIMINARY REPORT
January 2021

Counties have a significant responsibility in assuring elections remain fair, secure and accessible
at every step of the process. In 2020, this task was complicated greatly by a perfect storm of
factors. First, counties had to implement the provisions of Act 77 of 2019, including expansion of
absentee ballots to all eligible voters, and like many other significant legislative changes, they
discovered a number of areas of the Election Code that would need further clarification. Then,
election directors, county commissioners and other county officials confronted the
unprecedented responsibility of considering risk to public health in holding an election during a
global pandemic, as well as the resulting explosion in demand for mail-in ballots. And finally,
ongoing uncertainty regarding court challenges at the state and federal level, as well as the
potential for additional state legislation, in the weeks leading up to the November election left
numerous questions and anxiety during a highly contested and highly visible presidential
election.

While the first two elections using mail-in ballots were successfully completed, counties have
been reviewing their experiences and lessons learned from the front lines to call for additional
changes to the Election Code that will streamline administrative requirements and provide
clarity and consistency across the commonwealth. This report outlines county priorities, with a
renewed call to allow counties additional time to pre-canvass, as well as to move the deadline
for mail-in ballot applications back to 15 days to coincide with the voter registration deadline.
These two items alone could resolve a significant portion of the challenges counties saw during
2020.

Background

Our counties and our election staff deserve our utmost respect and gratitude for administering a
smooth, fair and successful election. Regardless of the challenges brought on by the pandemic,
disagreements and lawsuits, these dedicated public servants have remained laser focused on
their responsibility as stewards of our democracy.

But we have also learned a great deal from the 2020 elections, and this report outlines a number
of additional matters for review that we hope will inform clear and prompt policy changes.
These include additional Election Code amendments, particularly to tighten up those matters
that became subjects of interpretation throughout the various lawsuits. However, they also
include administrative issues to be addressed with the state, as well as recommendations related
to county operations and administration.

CCAP stands ready to engage with the General Assembly and the administration to assess the
successes and challenges of the 2020 General Election, so that we can work together to create
positive, effective election policy. Counties, as the entities that administer our elections, must be
at the table for these conversations to help create any changes brought forth regarding
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elections, to help create language that is clear and easily understood, and identify challenges up
front regarding how, or even if, certain changes can be practically and successfully implemented.
And any changes to the Election Code must be enacted well in advance of an election to allow
for enough time to properly implement any changes, particularly if they involve developing new
protocols or procedures, retraining poll workers, and so forth.

It is our responsibility to work together in the future to promote a smoother election process in
support of our democracy. Running elections should not be a partisan battle but should be
about making sure that our systems are secure and accurate and that our voters can have
confidence that every properly cast vote will count.

It is time to put political differences aside and resolve to make meaningful improvements to the
Pennsylvania Election Code. Elections are a fundamental government function, and every level of
government has a stake in assuring they are secure, fair, and accurate. We look forward to
working together on this important topic.

Summary of Priority Recommendations

Counties have identified the following issues as top priorities for further election reforms, which
could resolve many of the challenges they faced regarding the implementation of Act 77 of
2019.

Please note: Given that absentee ballots and mail-in ballots are, for all intents and purposes
when it comes to application, processing and voting, the same, the terms may be used
interchangeably throughout this report. However, regardless of the terminology, any reforms
counties propose here are intended to be applied to both absentee and mail-in ballots.

Offer counties as much time as possible to begin pre-canvassing ballots to improve the
likelihood of timely election results.

Prior to Act 77, absentee ballots were provided to each voter's precinct on Election Day, to be
counted and added to that precinct’s vote counts once the polls closed at 8 p.m. The small
number of absentee ballots made this process reasonable and did not cause any appreciable
delay in tabulating results.

However, with the increase expected once mail-in ballots were available to all registered voters,
Act 77 moved the processing and counting of these ballots from the precincts to central count
at the county board of elections. The Election Code continued to permit the canvassing of
absentee and mail-in ballots beginning at 8 p.m. on election night.

Counties began to raise concerns early in 2020 that with the expected volume of absentee and
mail-in ballots, they would not be able to complete the canvass in a timely fashion if they could
not begin the process until after polls closed. In response, amendments to the Election Code in
Act 12 of 2020 permitted counties to begin a pre-canvass period as early as 7 a.m. on Election
Day.
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While these additional hours were helpful to some counties, for most it meant the prospect of
essentially conducting two elections — both an in-person election and a mail-in election — on the
same day, with the same resources. As expected, even with the ability to begin at 7 a.m., it took
several days in most counties to fully process all of the mail-in ballots.

Immediately following the June election, counties spent the months prior to the General Election
advocating for legislation that would allow them to begin pre-canvassing — opening and
preparing the mail-in and absentee ballots — prior to Election Day so that results could be
available on election night or shortly thereafter. Without an extended pre-canvass period,
counties expected that it could take days or weeks following the election to see final results,
because they also needed to focus their efforts on a successful in-person election on Nov. 3,
rather than on the manual labor of opening and preparing substantial numbers of mail-in
ballots. While any time provided ahead of Election Day would have been a significant help,
counties asked for as much time as possible to avoid the anticipation of very real challenges in
providing the timely results they knew would be sought, especially in a highly contested and
highly visible presidential election.

But with counties only able to begin pre-canvassing on Election Day, as predicted it took several
days for the millions of mail-in ballots to be counted, delaying election results and causing
confusion despite counties’ best efforts. Therefore, counties renew their call for legislation to
allow pre-canvassing to begin prior to Election Day, thus allowing counties to focus on
administering an in-person election on Election Day, improving workload management and
allowing results to be available much more efficiently.

Move back the deadline to apply for mail-in ballots to 15 days before an election.

Act 77 of 2019 permitted voters to apply for a mail-in ballot up to seven days before an election,
which created timing challenges with the postal service. This ultimately led to some voters not
receiving their ballots before the deadline to submit them at 8 p.m. on Election Day or receiving
them too close to the deadline to make it logistically possible for ballots to be returned via mail
by 8 p.m. on election night, so that many voters faced uncertainty about whether the county
would receive their ballot in time. This in turn led voters to come to their polling place to spoil
their mail-in ballot and vote on the machines, or to vote by provisional ballot, just “to be on the
safe side.” This wholly undermines the flexibility and convenience mail-in ballots should provide
and causing unnecessary lines, crowds, more time spent in the polling location and a longer wait
on election results as counties must then reconcile mail-in and provisional ballots for accuracy.

With postal delays and public health concerns, shifting this deadline to 15 days before an
election (to coincide with the voter registration deadline) will benefit voters by providing more
time for the ballot to be able to get from the county to the voter and back again through the
mail, creating less uncertainty over whether ballots were received by 8 p.m. election night.
Voters will be able to receive their confirmation email and feel confident that their ballot was
received, so that they do not need to come to the polling place or find other means of returning
their ballot. At the same time, counties will have more time to assure poll books are as current
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as possible with those voters who have applied for, and submitted, mail-in ballots, all adding up
to more efficient polling place operations as well as preventing unnecessary crowds as counties
continue to implement COVID-19 risk management strategies. The emergency absentee period
could also be extended accordingly to accommodate this longer deadline period.

Counties also note that changing the receipt deadline to allow ballots postmarked by election
day and received up to three days after the election, instead of moving back the deadline, will
likely cause a delay in results and disruption at the polls. This “solution” will do nothing to
discourage voters from waiting until the last minute to return ballots, requires additional clarity
on what constitutes a postmark as voters seek other delivery methods, and will lead to more
provisional voting at the polls as, again, voters who do not yet have confirmation that their mail-
in ballot was received will still show up in person to be on the safe side. Moving the application
deadline back is the best opportunity to enfranchise our mail-in voters.

Topic Review and Discussion

In addition to the two priority issues noted above, counties seek meaningful reforms that can
address other issues that arose during the 2020 elections, in particular to promote clarity and
consistency across the commonwealth. As discussions evolve, counties must continue to be at
the table to provide input and perspective on how amendments can be implemented on the
ground.

Topic: Election Code Amendments

Drop boxes:

Background

e Questions were raised as to whether Act 77 permitted the use of drop boxes for mail-in
ballots, and whether drop boxes constituted polling places.

e In Pennsylvania Democratic Party v Boockvar, the Pennsylvania Supreme Court
determined in its Sept. 17, 2020, ruling that the Election Code permits counties to use
drop boxes.

e On Oct. 10, 2020, a federal district court dismissed claims that certain election practices
were unconstitutional under the federal or state constitutions, including the claim that
the use of drop boxes for mail-in ballots is unconstitutional.

Policy Considerations

e Counties also seek further clarity in the law on their authority to use drop boxes for mail-
in ballots.

e If drop boxes or return locations other than county government locations are permitted,
language must be developed in conjunction with counties regarding any criteria on their
location.

e Attention must also be paid to the staffing and other resource considerations that would
be needed for implementation.
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Ballot signatures

Background

e The law is unclear, or in some cases silent, on how counties should address certain
situations, such as what to do with naked ballots and whether voters should be
contacted to be permitted to cure defects with their mail-in ballot.

e This lack of clarity was the basis for many of the lawsuits that were filed at the state and
federal level after the 2020 Primary Election

e Changing court decisions, in addition to the statutory language or lack thereof, led to a
situation where counties struggled to implement the law on a consistent basis.

Policy Considerations
e The fatal flaws under which a mail-in ballot is not to be counted must be clearly
identified.
o Should a mail-in ballot be counted if a signature or date is missing from the
voter’s declaration?
o Should naked ballots be counted?
o What should a county do with mail-in ballots that contain writing on the privacy
envelope?
e Counties need a clear rule in the law on when or if curing of flaws may happen, and
whether or not a county is required to contact a voter to cure their ballot.

Permanent status

Background

e Act 77 allows a voter to request to be placed on a permanent mail-in voter list. These
individuals will have a ballot application mailed to them by the first Monday of February
each year which, if completed and returned, entitles them to receive ballots in the mail
for all elections taking place during the remainder of that calendar year.

e However, this process has created frustrations for both the voter and the county.

e Experience shows that voters often did not remember checking the box for the
permanent list and thought they were getting ballots they did not request.

e The number of renewal letters that must be sent out annually further add to the burdens
on county workloads.

Policy Considerations

e Additional discussion is needed on the number of renewal letters/applications that must
be mailed out each year

e Discussion is also needed regarding whether the responsibility for sending the renewal
letters/applications should be at the county or state level.
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Topic: Administrative issues with the state

Beyond the law itself, counties experienced a number of challenges working with the
commonwealth and the Department of State that should be addressed to improve
administration of elections going forward.

SURE system and ballot tracking website
Background

Counties routinely experience technical difficulties with the SURE system, including slow
speeds or even full system crashes that make it impossible to process voter registrations
and ballot applications in a timely fashion, unnecessarily increasing county workloads.
The ballot tracking website was often confusing to voters as they attempted to
understand where their mail-in ballot was in the process.

Policy considerations

Upgrades/replacement of the SURE system are under consideration, and counties must
be part of these conversations as changes are made to assure they are easily understood
and user friendly.

As the ballot tracking website is updated going forward, counties must also be part of
these conversations to help identify areas of concern, either now or in the future.

The state should consider the possibility of a state phone bank that could facilitate voter
questions.

DOS guidance to counties
Background

In addition to the changing statutory and litigation landscape, counties also experienced
confusion because of ever-changing guidance from the Department of State related to
the administration of mail-in ballots.

It was often unclear what statutory basis the DOS guidance had, and how much was truly
guidance/best practices.

Policy considerations

While understanding that ongoing litigation was the underlying basis for some of the
last-minute guidance changes in 2020, the Department of State must issue guidance as
far in advance as possible to avoid the confusion of having to implement new practices
immediately prior to an election and to offer greater opportunity for questions and
input.

The Department must more consistently reference the sections of the Election Code on
which its guidance is based, and more clearly indicate when the guidance is merely a
best practice rather than based on a statutory requirement.
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Topic: County operations and administration

Election staff retention and development
Background

Since the implementation of Act 77 in 2019, more than 20 counties have experienced the
loss of their election director and other top elections staff.

The increased workloads and stress of implementing an entirely new law during a highly
contentious presidential election and a global pandemic, while also having to constantly
correct misinformation, respond to confused, angry and often threatening voters on a
daily basis, and defend their work implementing a fair and secure election, no longer
make this work environment palatable for many.

The resulting loss of institutional knowledge is immeasurable.

Policy considerations

Counties and the state must work together as new laws and policies are developed to
assure workload needs are also considered.

New laws and policies must be enacted with sufficient time for their implementation.
Education and training must be available to help develop needed skill sets among
election staff.

To improve staff retention, all levels of government must work together to promote
accurate information at each election, which can help reduce the level of confusion and
anxiety among voters, and thus the level of anger county elections staff must address.

County resource needs
Background

As counties implemented Act 77 in 2020, most counties saw their budgets for elections-
related costs increase significantly, as additional supplies were needed and staffing and
overtime needs grew to address workload requirements.

These impacts fell squarely on county shoulders, as they are solely responsible for
administration of elections at the local level.

Policy considerations

Counties and the state must work together as new laws and policies are developed to
assure any increased costs and resource needs, including supplies and staffing, are also
considered.

Appropriate resources and funding support must be provided by the federal and state
governments to support counties in their critical task of administering elections.
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I have been the chairman of the Snyder County Board of Commissioners since 2008. During that time, |
have also served as the chairperson of our elections board in the years that | was not on the ballot. | was
asked to serve as the co-chair of the County Commissioner’s Association of Pennsylvania Elections Reform
Committee in 2016. | have been actively involved in many discussions about elections in Pennsylvania since
that time. | also had the privilege to serve on the Joint State Government Commission’s Advisory Committee
on Voting Technology in 2016 and 2017. Since 2016, many of the county’s discussions about election
reform have revolved around how we can make it easier for voters to vote and easier for elections directors to
administer elections. The CCAP Elections Reform Committee had a long list of many items that could
achieve many of these items. In October of 2019, | was asked to join Governor Wolf for the signing of Act
77, the first real set of reforms for elections in eight decades. This was only the third time I had ever been
asked to join a Governor for a bill signing. | was excited to attend.

Now, less than two years later, | can honestly say that any excitement | experienced then has since turned to
disappointment. 1’m sorry we tried to do such broad reaching changes all at once and especially in a
presidential election year. The uncertainty that would be in the minds of many voters could not have been
expected. | believe much of this uncertainty came out of the many changes with which voters had to deal.

The main challenge is the handling of mail-in ballots. While expanding convenience for some voters, mail in
ballots also created a huge unfunded mandate for counties by way of drastically increased staff time required
to fulfill the many demands of mail-in ballots. In hindsight, the legislature should have just taken the time to
change the Constitution and allow the voters to approve a true mail-in ballot instead of the end run around
created by Act 77. In Snyder County we have one fulltime elections director and one fulltime voter
registration person. Since Act 77 was passed, our workload has now required an additional part time person
and countless employees from other departments to forgo their normal duties and help our elections staff.
We also contracted with a former elections director to work with us as a consultant, and we utilized
community service volunteers to help sort, stuff, and stamp ballot envelopes and pre-canvass ballots on
election day. This all equates to thousands of extra hours we would not have needed prior to Act 77 being
passed.

Since Act 77 is more than likely here to stay, counties can help to restore voter’s faith in the election system
by allowing counties to have results out on election night. The only way to make this happen is to give us
more time to pre-canvass. Even with all the volunteer staff | have just mentioned, our county would not have



been able to report our results on election night without the help of our $11,000 letter opener and our $54,000
DS450 central tabulator machine, which we purchased before the November election.

Another challenge for counties involves the deadline of ballots. One way to allow Pennsylvania’s county
elections offices to do their jobs more efficiently is to move the deadline to apply for mail-in ballots back to
fifteen days before the election. The current seven-day window, which was approved in Act 77, does not
give our staffs enough time to process ballot applications, get those ballots out to the voters, and then receive
the ballots before the 8:00 PM election night deadline. This is a problem even without the slowdown we’ve
all experienced in the past six months with the postal service delays. This also caused a great many voters to
have to go to their polling place to surrender their mail-in ballot and vote a new ballot in person. If this is the
outcome of Act 77 seven-day deadline, we’ve just defeated the purpose of a mail-in ballot. Now we’ve made
the election process more paperwork intensive, more frustrating for the voter, more work for the elections
staff, lengthy wait times for all in person voters, and more opportunity for confusion for our poll workers. In
addition, we’ve created more reasons for some voters to cast a provisional ballot “just to make sure”.

By making the mail-in ballot deadline coincide with the voter registration deadline, this will benefit voters by
providing more time for their ballot to get from the county to them and back again. This also allows counties
the necessary time to make sure the poll books are as current as possible for all the voters who applied for a
mail-in ballot.

All in all, counties know how to do their job in running a safe and secure election. If the legislature wants
election results on election night, like most citizens do, it’s important to remember to have commissioners

and elections directors at the table as any election related legislation is being considered. | thank you for
including me in this discussion.

Thank you,

Josephe Ranty

Chairman, Snyder County Commissioners



Douglas W. Chew

County Commissioner

724-830-3102
724-830-3103
800-442-6926

Fax: 724-830-3029
TDD: 724-830-3802

2 North Main Street, Suite 101
Greensburg, PA 15601-2494

March 22, 2021

VIA ELECTRONIC EMAIL ONLY

Senator Wayne Langerholc Jr., Chairman

Senator Sharif Street, Ranking Member

Special Committee on Election Integrity and Reform
Room 281 Main Capital

Harrisburg, PA 17120-3035

RE: Submission of Written Comments for the Public Hearing on State and Local Insight on the
Administration of Elections in Pennsylvania held March 23, 2020 at 10:00 A.M.

Chairman Langerholc and Ranking Member Street:

Thank you very much for the opportunity to present at the hearing tomorrow. Please find enclosed my
full testimony, from which I will deliver about 5 minutes.

Due to a health emergency in my family, my comments are later than requested. Please accept my
apologies for that lateness, and I look forward to congenial discussions.

Please don’t hesitate to reach out if additional information is needed. Thank you very much for this
opportunity.

Very Truly Yours,

W

Douglas W. Chew
Commissioner
Vice-Chairman
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Good morning, Chairman Langerholc, Ranking Member Street, honorable members of the
Special Committee on Election Integrity and Reform, and those watching these proceedings. My
name is Doug Chew, and I am the Vice-Chairman of the Board of Commissioners of
Westmoreland County.

Introduction

Thank you very much for convening this committee to examine recent activities within the
Commonwealth that have eroded the public’s confidence in the election process. Elections are
of utmost importance under our constitutional government. They are how we, as Americans,
self-govern. Each year, through elections, the majority either declares that their government is
functioning well, or they petition that same government for redress by changing the people in
charge. Regardless of the outcome, it is critical for citizens, including the winning and losing
candidates, to have confidence in the fairness and integrity of the electoral process.

There are many areas that warrant discussion, so I’'m going to limit my spoken comments today
to Education and Training, Unrealistic Deadlines, Ballots and Canvassing, Exactness of

Language, and Constituent Concerns.

Education and Training

First and foremast, the biggest challenge has been education. Within 12 months, the electorate
had to absorb Act 77 of 2019, Act 12 of 2020, and numerous court orders and challenges that
resulted in election processes written by the Executive and Judicial branches of government. All
of us, the Commonwealth and Counties both, need to be more cognizant of the electorate going
forward. The majority of us at this hearing are familiar with running for office and the election
code. As Senators, you constructed and debated Acts 77 and 12. Voting and elections have been
a part of the Department of State (DOS) for as long as I can remember, so they too are familiar.
In most cases, we all were able to easily see what had been changed; however, the average voter
spends a short time each year considering for whom to vote, and even less time I imagine
considering the rules and procedures of voting.

Consider for a moment Westmoreland County data from the Primary Election of 2020: 47,669
unique voters requested a mail-in or absentee ballot, but only 40,432 ballots were received back
in SURE [1]. That’s 7,237 voters who potentially did not understand the election process, but
those unreturned ballots could also be attributed to postal issues, honest mistakes, or even fraud.
For the primary, we also processed 1,164 provisional b allots, which again, could be attributed to
voters not understanding the process.

Things didn’t get better when my constituents made a second attempt for the General Election:
76,198 unique voters requested a mail-in or absentee ballot, but only 59,470 ballots were
received back in SURE [1]. In the worst potential scenario, with over 3,700 provisional ballots
and 16,728 unreturned ballots, 20,428 people or 7.7% of Westmoreland County’s total registered
voters may have been disenfranchised by a lack of understanding or information on these
processes in the General Election alone.
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As an educator of nearly 30 years, I feel responsible for not realizing that this past year my
constituents were bombarded with so many new things, some a matter of life or death. I feel that
we each have a responsibility as elected officials to help our constituents understand the laws of
our Commonwealth. The Department of State needs to undertake a campaign for the next year
to educate the electorate on the many changes to the Election code and to educate Precinct
Election Boards (e.g., judges of election, inspectors) on the statutes governing voting. The
education needs to be done using a variety of pedagogical tools, such as online sessions,
recorded webinars, pamphlets and written material, and even in-person demonstrations with
Q&A sessions. While the Department of State is charged by statute to take the lead in producing
the necessary materials for this, I feel that each of us shares equally in a civic responsibility to
educate. I suggest that the General Assembly provide funds to the Department of State and to
Counties to undertake this educational objective. Before we talk about election fraud, let’s
confirm that the 20,000 plus unreturned ballots in Westmoreland County’s General Election are
not the result of gross misunderstandings of the process and that the electorate understands the
electoral processes well-enough to be able to help fight fraud by “Saying Something,” when they
“See Something.”

Unrealistic Deadlines

Under normal circumstances, the deadlines proposed for mail-in voting seem reasonable enough.
Consider the deadlines codified by statute for the 2021 Primary Election. For the 2021 Primary
Election scheduled for May 18, the last day to apply for a mail-in or absentee ballot is May 11, a
mere 7 days before the ballot is due back at the Election Bureau. When I drop a first-class piece
of mail at a post office in Westmoreland County, it usually makes it to the Pittsburgh sorting
facility by truck that evening and is delivered to addresses in Westmoreland County within 36
hours.

Figure 1. Example of Mail Delivery in Westmoreland County.
Sunday Monday Tuesday | Wednesday | Thursday Friday Saturday
May 9 May 10 May 11 May 12 May 13 May 14 May 15
Apply by | Bureau Ballot Ballot Voter votes
4pm on processes should arrives at | the ballot,
May 11. application | arrive at residence. | seals it,
and mails Pittsburgh and mails
ballot by sorting it.
4pm. facility by
midnight.
May 16 May 17 May 18 May 19 May 20 May 21 May 22
Ballot
arrives
back at
Election
Bureau by
8pm
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In Figure 1, you’ll see that using May 11 as the final day to apply for a mail-in or civilian
absentee ballot leaves no amount of time for any delay or issue at the postal service. In other
words, the law is written in a way to instill a false sense of confidence in the voter, because they
are under the impression that the May 11 deadline to request a ballot will provide time for the
entire process to operate with regular, ordinary resources. The USPS does employ high speed
scanners capable of scanning 35,000 #10 envelopes per hour [2, 3], but according to
Fortune.com, on November 3 at approximately 2pm [4], there were still 27.5 million mail ballots
yet to be delivered. Think about those numbers for a second: 27.5 million pieces of election
mail alone in a postal system that delivers on average 173.1 million pieces of First-Class Mail
each day. In most states, the election mail had to be delivered on November 3. Based on this, I
strongly suggest utilizing an earlier cut-off deadline for receipt of an application for a mail-in or
civilian absentee ballot.

Additionally, I’d like to suggest a statutory deadline for the Department of State to offer
interpretation and rules pertaining to the Election Code. I counted over 24 emails from the
Department of State to all counties around the November 3 General Election. Some were sent to
Commissioners and the Election Director and some were sent to only the Director. The emails
were sent by no fewer than 3 DOS staff, and a few were resent with a note such as this,

“Wednesday evening, Director notified counties of a mass email directed to
voters .... We have received several thoughtful phone calls and emails from counties
expressing concern...”

On the worst side of the range of possibilities, the Department of State abdicated its
responsibilities in 2020 concerning the General Election; on the lighter side of that range, it did
no planning until the last minute, despite most of the nation on lock down for the pandemic.
Emails and phone calls were made to counties and voters, before any vetting of the material or
text occurred. Entire ballot questions never made it on the ballot. In the middle of a pandemic,
in the middle of a Presidential election year, in the middle of significant changes to the PA
Election Code, the Department of State created a lot of chaos and misunderstanding by
promulgating incomplete and confusing directives. I see no reason why these emails and call
scripts could not have been drafted sooner, reviewed by the Department, and sent out by one
person, so counties had quick and easy access to information in a consistent manner. This is
exactly the type of work product that is easy to process while working remotely during a
pandemic. I strongly suggest that the General Assembly consider codifying a date by which the
Department of State must produce a full and complete guide for each election year, both for
counties, and for the voter. Moreover, every official correspondence, for such an important
activity, should only proceed after it receives the imprimatur of the acting secretary. Lastly, |
ask the Department of State to consider disseminating items to counties through one email
address and involving the counties in materials and calls to the voters.

Ballots and Canvassing

Although most of my constituents would like to see no-excuse mail-in voting be eliminated
except for reasons outlined for absentee ballots, if it is not eliminated, there are some general
changes I’d recommend. First, the option to request a permanent mail ballot for that election year
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should be eliminated. In Westmoreland County, we processed over 3,700 provisional ballots for
the General Election and 1,164 provisional ballots for the Primary Election. For the primary, we
heard many complaints about not understanding the mail-in ballot processing, which contributed
to that number; however, for the General, the number one complaint was that provisional voters
did not request a mail-in or absentee ballot, so they proceeded to attempt to vote in-person. Of
course, the poll book indicated that they had voted already, so they were required to complete a
provisional ballot. Our investigations revealed that in most cases, they had requested a mail-in
ballot for the Primary, and the “permanent” box was checked. Whether they checked the box
accidentally or it was checked by a registration clerk in the office is unknowable and immaterial.
The permanent mail check-box leads to unnecessary confusion, and I recommend striking it from
future elections.

Additionally, if 2020 is an example of how elections will proceed going forward, with many
paper ballots canvassed on or after election day, then allowance needs to be made for additional
watchers in several aspects of the process. When a voter goes to a polling venue to vote, he or
she has a vested, personal interest in monitoring the process while they are within the venue,
because they are safeguarding their own vote. When mailed or provisional ballots are canvassed,
the canvassing is done by someone other than the voter him- or herself, and the person
canvassing has access to more than one person’s ballot. When provisional ballots are
adjudicated by provisional boards, it takes many boards to quickly and properly adjudicate nearly
3,000 provisional ballots. Therefore, because of the large square footage needed for these tasks
and the large number of people involved, it is only fair that parties and candidates be allowed
more than one person in these situations. Westmoreland County is the 11" most populous
county in the Commonwealth, and I feel that some watchers in our county were unable to view
or hear the bulk of the processes involved in canvassing or provisional adjudication. I feel
strongly that the General Assembly needs to modify the statute to allow for a balanced number of
watchers based on square footage or number of members on the provisional or canvassing
boards. I recommend that even members of the public be allowed to view these processes, by
statutorily allowing video cameras in these areas. There is no reason that transparency and
privacy can’t be achieved simultaneously to ensure respect and integrity for these processes.
Lastly, as some counties have demonstrated disdain for the legislation written and passed by you
and your colleagues from these chambers, I would recommend attaching fines and penalties to
counties and election boards that intentionally restrict access to watchers during these processes.

Exactness of Language

As you study the problems before you, I encourage you to consider the exactness of your
language as you craft amendments to these processes. Good contracts in the business world
begin with a preamble and a definition page. Why not include niceties like that as part of any
amendments or new legislation?

Justice Clarence Thomas provides a well-written dissenting opinion to docket numbers 20-542
and 20-574. He writes,

“Unclear rules threaten to undermine this system. They sow confusion and
ultimately dampen confidence in the integrity and fairness of elections. ...”
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“An election system lacks clear rules when, ... different officials dispute who has
authority to set or change those rules. This kind of dispute brews confusion because
voters may not know which rules to follow. Even worse, with more than one system
of rules in place, competing candidates might each declare victory under different
sets of rules.”

This couldn’t be truer than what happened in the 45" PA Senate District to constituents in my
county. Justice Thomas continues,

“After election day the Pennsylvania Supreme Court nullified the legislative
requirement that voters write the date on mail-in ballots.”

I felt the decision of our Supreme Court was stunning because the majority of justices agreed that
your legislative intent was that the date was required, but the justices declared it would only be
important to date items after 2020. Justice Thomas expanded,

“...one candidate for a state senate seat claimed victory under what she [to clarify,
Nicole Ziccarelli] contended was the legislative rule that dates must be included...
A federal court noted that this candidate would win by 93 votes under that rule. A
second candidate claimed victory under the contrary rule announced by the
Pennsylvania Supreme Court. He was seated.”

“This is not a prescription for confidence. Changing the rules in the middle of the
game is bad enough. Such rule changes by officials who may lack authority to do
so 1s even worse.”

Justice Thomas is right: changing rules in the middle of the game isn’t fair, and I’d ask you to
consider every word and every sentence constructed as you prepare revisions and amendments to

your previous legislation.

Select Constituent Comments

I end with a presentation of a few comments received over the last 12 months by my office. I
include some critical of the County, the State, and the process in general.

Michael Pardus of Hempfield Township, Westmoreland County:
Leadership, Voice of Westmoreland, Westmoreland County

“More robust training of judges at each [sic, precinct] is required to ensure uniform
handling of absentee ballots surrendered at the polls. Discrepancies in the handling
of surrendered absentee ballots was encountered during adjudication of absentee
[sic, provisional] ballots. More robust training and education of the judges and all
poll workers is required to avoid future problems.”

“Some judges required those that surrendered their absentee ballots and cast
provisional ballots were directed to sign the poll book indicating that they had
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machine voted. In other instances, judges directed voters to sign the security
envelope containing their provisional ballots. These issues were ultimately resolved
but resulted in unnecessary delays in the vote count.”

I appreciate his criticisms, and education will be a key focus in 2021 in Westmoreland County.

Karen Taylor of Westmoreland County:
Constituent

“I would really like to address why we aren’t doing a full Forensic and investigative
audit like AZ, GA, and now possibly MI. We do have a petition currently with over
4500 signatures that is climbing by 200-500 daily requesting that.”

Robert MacPherson of Sewickley Township, Westmoreland County:
Recent past Chairman, District 4, Westmoreland County Republican Committee

“While on active duty, I had to vote using the absentee voting system set up for the
Department of Defense. The integrity of my vote was of the utmost importance. I
recognize that some people do not see the value of that vote the same way I do, but
I stayed informed about trends and the actions of the government in order to cast a
vote for the people I felt would best carry out public policy. Each absentee ballot
had to go through a rigorous process in order to ensure that they would be tabulated
correctly. Much of this occurred before the internet. I was so passionate about the
importance of voting that I was the Voting Officer on board several of my
commands.”

“Signatures and ID were required. In many cases, they needed to be witnessed by
myself or another commissioned officer. It kept the system honest. I am often told
that requiring people to have IDs in order to vote would disenfranchise them. The
people who are really being disenfranchised are the honest citizens who want that
sacred privilege to count. I would challenge opponents of a more secure election
identification method to consider this. With the speed and advent of technology,
are they willing to risk that their opposite party might discover some new way to
bypass the system and overturn the outcome of the elections by using emerging
technology? At what point would they cry foul if they lose their one and only true
superpower.”

“We all know that legislatures around the country have mandated ID for purchasing
alcohol, tobacco and firearms. Even travelers post 9 11 have had to endure endless
lines to do something as simple as boarding a plane. We endure all of these things
to ensure public and personal safety. No one can convince me that Any person in
America that is a legal citizen is being denied access to any of these. [ am absolutely
convinced that protecting the public and individuals' rights with a streamlined and
verifiable identification will protect this nation and the sacred right we have all been
granted by the Founders in the Constitution.”
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Greg Stewart of Westmoreland County:
Current Chairman, District 4, Westmoreland County Republican Committee

“How is the signature verification process going to be protected and validated?”

William Bretz of Hempfield Township, Westmoreland County:
Current County Chairman, Westmoreland County Republican Committee

“The impact of this early voting period is heavily favorable to incumbents with
established name ID, those extremely well-funded candidates that can use mail and
media to campaign, or those with large teams for canvassing. I can’t imagine a
grassroots mail-in campaign being effective in this environment.”

“The permanent mail-in status also needs to be eliminated. Absentee voters must
solicit for a ballot for each individual election and mail-in voters should do so as
well for equity. It is a huge burden on the county to prepare and mail tens of
thousands of letters each cycle to those on that list and the more automatic the ballot
mailing becomes the more potential fraud creeps in as control of the process
becomes more remote from the original solicitation.”

“One bonus point is the headache created by the ability to surrender mail-in ballots
on Election Day. This process needs fixed because I suspect that it drove the long
lines at the polls and the overwhelming number of provisional ballots.”

“Finally, direct mailings of mail-in ballot applications were a huge point of
confusion to voters and should be ended. Many people thought they received
multiple ballots that were applications and many that claim they didn’t receive a
ballot likely threw them out inadvertently.”

I concur with Chairman Bretz, that the county cost for permanent mail status is a consideration.
Conclusion

In conclusion, I hope that I’ve provided an overview of some issues that didn’t make the press
every day.

I leave you with a quote from John Jay, our first Supreme Court Chief Justice, “The Americans
are the first people whom Heaven has favored with an opportunity of deliberating upon and
choosing the forms of government under which they should live.” There is a heavy task before
you in helping the voters in this great Commonwealth once again have faith that the majority is
in fact choosing the form of government under which we all will live.

Thank you, Chairman Langerholc, Ranking Member Street, and the entire committee for inviting
me to this hearing and listening to my humble requests.
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Endnotes
[1] Data accessed from SURE by Director JoAnn Sebastiani on March 22, 2021.

[2] https://www.scientificamerican.com/article/mail-sorting-machines-are-crucial-for-the-u-s-
postal-service/, accessed March 20, 2021.

[3] https://facts.usps.com/innovation/#fact396, accessed March 20, 2021.

[4] https://fortune.com/2020/11/03/early-voting-results-how-many-early-votes-mail-in-ballots-
us-election-100-million-covid-19/, accessed March 20, 2021.
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COUNTY OF NORTHAMPTON

OFFICE OF THE COUNTY EXECUTIVE
NORTHAMPTON COUNTY GOVERNMENT CENTER
669 WASHINGTON STREET
EASTON, PENNSYLVANIA 18042
Phone: 610-829-6300
NORTHAMPTON COUNTY EXECUTIVE Fax: 610-559-3722
Email: LMcClure@northamptoncounty.org

March 23, 2021

Senator Wayne Langerholc Jr.
Senate of Pennsylvania
Special Committee on Election Integrity and Reform

Good morning to Senator Langerholc Jr. and distinguished members of the committee. I’'m
grateful for the opportunity to address you today.

My name is Lamont McClure and | am the County Executive of the County of Northampton.
Before attaining my current position, | served on the Northampton County Council for almost a
decade.

The responsibility of running elections has always fallen on the shoulders of county government
and it is a heavy responsibility. Voting is the cornerstone of every democracy and there is no
room for error. Casting a ballot must be accessible to every eligible citizen and the process must
be secure from registering to vote to the certification of the final results. The method of counting
ballots must be reliable, the final tally incontestable and the entire process open to examination
by the public. Plus you have to find a way to pay for it all.

Our bedrock principle in Northampton County is to put on fair, legal and accurate elections, and
that’s what we did in 2020. Northampton is recognized not only a bellwether of the
Commonwealth, but also of the nation. Over the past one hundred years, Northampton County
has differed from the national result in a presidential election only three times.

In Northampton County, we know a little something about election stress tests. Pursuant to the
Commonwealth’s settlement of the Stein case, Northampton County purchased the ES&S
ExpressVote XL, a state-of-the-art touchscreen system with a paper ballot backup. In the context
of election security, this was light years ahead of the DREs we had previously used. We were
excited about this upgrade and paid $2.9 million dollars believing that not only would our
election security be enhanced, but the experience would be better for the voter. During our
election in November 2019 it quickly became clear that something was not right. By the end of
the day, we learned of not just one, but two distinct problems which imperiled the entire outcome
of the election.


mailto:LMcClure@northamptoncounty.org

Throughout the day we had fielded reports of touchscreens that were “glitchy,” particularly in
the margins. What we subsequently learned was that approximately 1/3 of the machines we’d
purchased had not been properly calibrated at the factory before ES&S shipped them to us.
Despite these worrisome reports we were heartened to discover that, when questioned about
whether their selections had showed up on the paper ballot, voter after voter indicated that they
had. It may have taken a few extra taps on the touchscreen but, once they finalized their
selections and hit print, the names of their chosen candidates were printed out on a paper ballot
that they could review.

After 8:00PM that night, | got a call that no County Executive wants to receive. An additional
factory error, initiated by ES&S mis-coding caused the votes for cross-filed races to fail to be
tallied on the XL’s memory stick. Using the computer results became impossible. Instead, we
would have to count the paper ballots. And, we did. All night long. Using high speed scanners
we counted over 60,000 ballots and, by 5AM the next morning we had results. And, while this
was not our preferred method of conducting an election, we learned a very important lesson—the
paper ballot backup works. Ahead of what was likely to result in unprecedented turnout in a
presidential year, if the voting machines failed, the paper ballot backup would allow us to put on
a fair, legal and accurate election.

(I’'m happy to report that ES&S quickly investigated the matter, made the requisite fixes and we
went through a very busy 2020 without a glitch.)

After our harrowing experience, Governor Wolf signed Act 77 tasking election officials with
essentially implementing two voting systems—aone at the polls and one by no-excuse mail-in
ballots. The General Election in 2020 required nearly 1500 people to handle both systems. Our
County Council added another million dollars to our election’s budget to ensure there were
enough resources. Because of the dedication of our staff and volunteers and the willingness of
Council to provide additional funding, I’'m happy to report our Primary and General Elections
were virtually flawless. During the Primary of 2020 we were one of the first three counties in the
Commonwealth to report our results. In November, we were the first to report our 2020 General
Election results, posting them at approximately 6:00AM Wednesday morning.

| understand that Act 77 has come under intense and withering criticism from virtually all
quarters. Some the concerns are valid such as the increased volume of work the new law has
imposed on Registrars across the Commonwealth. Others are nothing more than conspiracy
theories. Are there aspects of the law that can be improved? | think the answer to that question is,
yes. However, it is the view of Northampton County that the Legislature should be commended
for Act 77. It is the most democratizing piece of legislation in the history of the Commonwealth,
and it is a statute its drafters and all those who voted for it can be deeply proud of upon
reflection.

Registrars across the state want to put on fair, legal and accurate elections, but they need your
assistance. It is not feasible for them to conduct two separate elections on the same day.
Allowing twenty-one days to pre-canvass mail-in ballots would give them more time. Permitting
ballots to be mailed out twenty-eight days before an election instead of fourteen would be
beneficial for both staff and voters. Sending an application to vote by mail to every voter has
been shown to increase participation.



Voting is the cornerstone of our democracy. For our citizens to have confidence in the process
we must increase accessibility and participation for voters and we must give our Registrars the
tools and the space they need to do their work. As we saw in 2020, delays in reporting results can
be weaponized and used to form conspiracy theories. As public servants, we serve the people of

the Commonwealth of Pennsylvania. | encourage the committee to not go backwards on Act 77,
but to improve it.

Thank you for your time.

Sincerely,

Lamont G. McClure

LGM/bb



Remarks by Philadelphia City Commissioners Chairwoman Lisa Deeley to the Pennsylvania
Senate Special Committee on Election Integrity and Reform

April 20, 2021 9:00AM

Good morning and thank you to the members of the Senate Special Committee on Election Integrity and
Reform for inviting me to share my remarks and experience with you this morning.

My name is Lisa Deeley, and | am the Chairwoman of the Philadelphia City Commissioners, the three-
member board of elected officials who oversee elections and voter registration for the City of
Philadelphia.

| grew up around elections. | witnessed my mother as she became actively involved in local politics and
community building, and when | turned 18, | ran for and was elected by my neighbors to be the judge of
elections at our local polling place. Being able to assist my neighbors exercise their right to vote, to see
the community come together on Election Day, instilled values in me that shaped me to be who I am
today and have led me to where | am in life. | was elected to office by the voters of Philadelphia in 2015
and was sworn into office in January of 2016. In December of 2017, | was voted Chairwoman of the City
Commissioners Office.

| know it sounds like a cliché and far from the world we currently live in, but voting is more than a right -
it’s a revered act that has created meaningful change and has brought individuals together — even those
who may not share political viewpoints. This sentiment may be easy for some to forget or to simply not
believe, considering the state of our current political climate, in which hyper partisan politics rule and
civility seems to be a relic of the past. The fact is this: voter registration and elections are not partisan
issues. Election officials such as myself take pride in implementing elections that are non-partisan,
transparent, and that encourage citizens to make their voice heard at the ballot box. This is true for all
elections, including THE election that has brought us here today: the Presidential Election that occurred
on November 3™, 2020.

When | first ran for Commissioner, | thought | knew almost all there was to know about elections, but
the last five plus years have exposed me to the aspects of voting and elections that are seldom seen by
the average citizen. A momentous amount of time and effort goes into implementing free, fair, and
secure elections every six months in a county the size of Philadelphia. Every year, our jobs seem to be
getting harder and harder, and our responsibilities expanding, which is why we have seen so many
elections officials retiring or leaving in the last year. To borrow an analogy from a former official from
Cooke County, lllinois: running elections used to be like wedding planning. You just needed to make sure
the same things happen on cue every six months. You process voter registrations, programmed and sent
out the machines, printed poll books, counted and published results, picked up the machines, and onto
the next election. All of that changed around Bush v Gore in 2000. Since then, every year, election
officials are asked to take on a new career and wear a hat for each role. We are expected to be
computer scientists, cyber security experts, handwriting experts, print and mail house operators,
logistics coordinators, physical security experts, and epidemiologists. These jobs are sometimes brought
on by circumstance. Russia’s actions in 2016 were a serious wake up call to the importance of cyber
security and the impact that COVID-19 has had on running elections and society has been



unprecedented. All too often, these changes come as rushed, unfunded mandates from the state. The
legislation that created significant changes and updates to Pennsylvania’s elections, Act 77 and Act 12,
did not include any additional funding. The House fiscal note stated that counties could implement Act
77’s changes using existing funding. It leads one to wonder if anyone read the legislation, understood
the impact of the changes, and also made it easy to believe that no election officials were consulted in
the crafting of these laws. The legislature needs to do a better job of researching their proposals,
listening to election officials, and providing funding, so the cash strapped counties do not have to bear
all of the costs. | sit on the newly formed Election Law Advisory Board and | am dismayed when | read in
the news that many of the, quote, reform proposals floating around Harrisburg have not been run by
the advisory board. The Election Law Advisory Board includes several county commissioners and
election directors, as well as legislators with crucial experience, and | hope that the legislature and
governor listen to the advice that will be coming from this board.

Funding has not kept pace with the modernization of elections, meaning staff have taken on a larger
than realistic amount of duties and responsibilities to ensure that the elections run as smoothly as
possible. Because changes are being implemented at breakneck speeds, while we still have to hold
elections, many of the major projects you see coming out of our office are the work of just a handful of
people. When the COVID-19 pandemic hit in early 2020, the city was forced to make drastic cuts that
resulted in our department being flat funded. To add fuel to the fire, the legislature refused to allow the
pre-canvasing of the 350,000 plus mail ballots. We could not start counting until election morning. The
2020 Primary taught us that the public, the media, and even some legislators, blamed election officials
for any delays in counting. We faced a significant amount of additional mandates from the state and
demands for services from voters without any additional funding from the state or city. The deck was
stacked against us. For the 2020 Presidential Election, we were fortunate enough to receive private
funding that allowed us to, among other things, purchase vital equipment and hire temporary staff to
work twenty-four hours day to count the ballots as quickly as possible. Still, it took us until Saturday to
count enough ballots for the AP to call the Presidential race. Pennsylvania’s Treasurer race took even
longer. Election officials in PA deserve modernized procedures such as pre-canvassing, and we should
join other states that understand how important pre-canvassing is.

The 2020 Presidential Election gave election officials another new job, either Super Hero or Super Villain
depending on who you supported for President. That election proved to be unprecedented in its scope,
its environment, its focus on election departments, and the level of anxiety that even average citizens
had just watching the news in October and November. The months before, during, and after this
election have proven that misinformation is the biggest threat to our democracy, acting hand in hand
with the violent polarization of our society. As we have seen, Pennsylvania is one of the leading states
for citizens being arrested for storming the Capitol on January 6th. It is no secret why these hearing have
been called, and that is to investigate the widespread lies surrounding Pennsylvania’s election in
November.

While these lies might stroke the egos of some, serve as prime fundraising content for others, and/or
light a fire under an individual’s future political aspirations, they are tearing the country apart. If it were
not for the quick actions of law enforcement, the ballot processing center that we set up at the
Pennsylvania Convention Center could have been a site of where these violent words became reality.
Election officials and their families around the state were threatened, including in our department. The



political director of the Republican Party confronted me with a cell phone outside on the street. The
video was posted to Twitter and later to Gab and Parler, as well as other fringe social media sites. |
would like to read you just some of the things that people were saying about me: "l want to beat one of
these people to death in the worst way ever.", "that is a "dead politician walking, right there", "Start
executing these f-ing traitors.", "Just shoot her.", "I usually don't condone violence against women but
when traitors start destroying my grand children’s' future, then f it, they’re fair game." They posted a
screen shot of my office address, which prompted us to remove all of our office addresses from our
website. After these threats and violent discourse started circulating, police protection was assigned to
me - | did not request them, they were assigned. They followed me wherever | went, | couldn’t drive my
car, they drove me. | am not the Mayor, | run elections, and | never would have believed that | would
need a cop to accompany me at all times, even if its just to stop at WAWA. To this day, | still feel the
need to check my mirrors to see if anyone is following me home.

There are a significant number of citizens in not just our Commonwealth, but all over our country, who
currently believe they cannot trust their government to administer an election that enables them to
exercise their right to vote in an impartial and unbiased way — a requirement which all election officials
must legally follow, and do. The seriousness of this issue and its consequences cannot be overstated. By
making elections, voting, and election results political, we are toying with the foundation of our
democracy, what this nation was founded on. This is not an issue that will go away with the next news
cycle; it looks to only be getting worse. If we can step back for a moment, think of the greater good, and
commit to serving our constituents to the best of our ability, we can act to restore Americans’ faith in
the electoral process and one of their most precious rights as American citizens, the right to vote. Let me
be clear: the 2020 election was not stolen, it was conducted freely, fairly, and transparently. One party
won the President and the Attorney General races, while the other won the Auditor General and
Treasurer races.

Call me idealistic, but I still hold out hope that we can change the conversation surrounding voting and
elections to ensure that the average voter is not debilitated with anxiety over how election day
operations will play out or if their vote will be counted. For many, election days of the past bring about
warm memories of a neighborhood coming together to catch up and wish each other the best. | strive to
do more than simply meet the duties that are expected of me as an election official. Of course, | will
continue to work tirelessly so that every eligible citizen has the right to vote. But really, | want to go
beyond the simplest expectations and responsibilities. My goal is to allow the voters of Philadelphia, and
of the Commonwealth, to experience an election day that acts as a source of familiarity and brings
about sentiments of respect for our neighbors, and a reminder of the value for community. It has been
done before, and if enough people with the power to make change — people such as ourselves — want
this experience for their constituents, we can make it happen.

| would like to state the most pressing needs that Philadelphia City Commissioners Office requires to
operate at our full capacity and to serve the Commonwealth to the best of its ability:

1. We require better than adequate in terms of funding. The funding we have received from the
city and state has been inadequate. To ensure that Pennsylvania is considered a place in which
voting, and elections are taken seriously and respected, funding is desperately needed. The



scope of duties that our department undertakes is astounding, and if more of the legislature
understood the range of this scope, they would agree that the need for more funding is more
than evident and justified, it is imperative.

2. lurge you, again, to draft legislation that would make the secrecy envelope a non-vital part of
the vote by mail process. Currently, if a voter does not use the secrecy envelope, their vote is
not counted, and | frankly find this to be blatant voter disenfranchisement. We should be
encouraging people to vote and making the process simple, not tedious, prolonged, and filled
with the potential for errors that result in a vote not being counted.

3. Enact a pre-canvass period to begin at-least three weeks before election day. This will allow
counties to open and scan ballots at a reasonable, less stressful pace and have enough results in
so that winners and losers of elections can be clearly known on election night, like our nation is
accustomed to. Every county still has to standup an in-person election and it is a tremendous
burden to divert needed staff from this task because of the need to begin processing mail
ballots.

4. |request that elected officials and representatives such as yourselves, and your colleagues in
the Senate and House, be open to crossing the aisle and learning more about election
administration and all it involves. Both parties seem to have a half-painted picture of what it is
that election officials are tasked with and how we do it. | welcome you to meet with me, ask me
as many questions as you’d like, even if they’re uncomfortable. We need to at least attempt to
understand where the other is coming from and realize that the right to vote is not to be taken
lightly nor toyed with. | commit to listening to your ideas and inquiries with an earnest attitude,
and a willingness to partner with any official who has enough respect for Pennsylvania, its
voters, and their government to restore and reinforce the message that citizens can and should
trust their democracy and not fear they are being denied one of their most fundamental human
rights — the right to vote.

Thank you all for your time and for hearing my remarks.
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Good morning Chairman Langerholc and members of the Senate Special Committee on
Election Integrity & Reform. I’'m Philadelphia City Commissioner Al Schmidt. In Philadelphia, the
City Commissioners are three independently-elected officials responsible for oversight of
elections and voter registration. In 2020, during a once-in-a-lifetime pandemic we were able to
provide safe in-person voting as well as a convenient and safe vote by mail option. And | am

proud to say that Philadelphia had its highest turnout since 1984.

At the heart of our electoral system is the faith Americans have in the integrity of our
elections. Confidence that we do everything we can to count legitimately cast votes from
eligible voters — and — that we do everything in our power to protect our elections from
illegitimately cast votes. We need to come together to continue improving our election system
and restore that faith. That’s not to say that we will agree on every detail of every policy
proposal moving forward, but that our guiding principle, as Americans, should be universal —

that our Republic is better when we all have the opportunity to participate.

So how do we restore that faith in our election system? We need to have bipartisan
conversations to identify policy solutions. Every proposed change to our election system needs
to be discussed with two concepts in mind: access and security. With every change improving
access to voting, we must account for accompanying security measures to protect the integrity

of the election.



The main problem we encountered in the General Election this past November was a
disinformation campaign related to mail-in ballots. The lies about the election being stolen —
while completely untrue — exploited perceived imperfections and ambiguities in the
Commonwealth’s new vote-by-mail process. Act 77 of 2019 layered no-excuse vote-by-mail on
top of an existing in-person election infrastructure that was not built for that purpose and was
already antiquated. In addition, the pandemic accelerated the use of vote-by-mail so counties
were not able to gradually grow into managing this new voting method. While many
improvements can be made to the Election Code, | will focus my testimony on three broad

topics related to improving mail-in voting in Pennsylvania.

1. Because of the severe partisan imbalance among voters who chose to vote by mail, it
appeared like President Trump was winning on election night in Pennsylvania and that
now President Biden was slowly catching up. This false impression was caused entirely
by the lack of pre-canvassing of mail-in ballots in advance of election day. Counties must
be given the option to begin pre-canvassing mail-in ballots prior to election day. As part
of the early pre-canvassing process, counties should be permitted to:

e review the sufficiency of the declaration envelopes;

e verify the signature on the declaration envelope to confirm the identify of the
person submitting the ballot;

e update voter registration records to indicate that the ballot was received (if
Board of Elections personnel determined that the ballot can’t be counted,

counties should be permitted to cancel the ballot, mark the declaration



envelope as cancelled, and allow the voter an opportunity to submit a new
ballot or vote by provisional ballot); and
e extract ballots from the declaration and secrecy envelopes and unfold the

ballots.

Ballots should be stored in secure ballot containers after being pre-canvassed and not
scanned until 7:00 AM on election day. This entire process should utilize chain-of-
custody/batch control documentation to account for every ballot and should be done in
front of authorized observers from the parties or campaigns. Voters whose ballots are
received prior to the poll book files being generated should be removed from the poll
book's main section so they can’t sign in and vote on the voting machines. Additionally,
ballots that aren’t returned prior to the poll books being updated and packed for
shipping to the polling places should not be canvassed before they can be reconciled

against the poll books to prevent double voting.

One of the major points of contention this past election was whether ballots received
after election day should be counted. This past November, nearly 10,000 ballots from
Pennsylvania voters arrived after 8:00 PM on Election Day and before 5:00 PM on
Friday, November 6. Similarly, thousands of ballots arrived after election day in the
Primary. From this experience, it’s clear that the current statutory timeline for applying
for and returning mail ballots is insufficient. Only seven days between the application
deadline and the ballot receipt deadline is not a reasonable amount of time for counties

or for voters. Simply moving the receipt deadline to the Friday after election day doesn’t



solve all of the concerns — there are still many voters who don’t have the time to apply
for, receive, vote, and place their ballot in the mail in only seven days. This is why |
recommend moving the application deadline from the Tuesday before Election Day to at
least the Friday before the current application deadline. Doing so would maximize the
number of voters who are able to apply for, receive, vote, and return their mail-in
ballots to their Board of Elections in time. Another concern with the Pennsylvania
Supreme Court’s ruling related to the ballot receipt deadline was the issue of accepting
and counting non-postmarked ballots. Counties should never be put in the position

where they may be accepting ballots not cast on or before election day.

3. The third and final topic I'd like to provide testimony on is the need for removing the
requirement that voters return their ballot within the inner secrecy envelope. Secrecy
envelopes no longer provide a compelling security interest now that counties centrally
count thousands of ballots. The extraction equipment is used at such a high speed that
the clerks would not have the ability to look at how individual voters cast their vote.
Removing the requirement that voters use the second envelope would reduce the
potential for voters to be unnecessarily disenfranchised and cut in half the time it would

take for counties to extract ballots during the pre-canvass activities.

Chairman Langerholc and Members of the Senate Special Committee on Election
Integrity & Reform, thank you for the opportunity to testify today. As | said at the beginning of

my testimony, we may not end up agreeing on the details of every policy proposal, but | remain



committed to making sure that all eligible voters have the opportunity to participate in our
democracy. For the sake of our Republic, | hope others will join us in working to improve both

access and security in our election system.
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Senator Langerholc, Senator Street, and members — thank you for the invitation to join you today. I'm
delighted to be able to provide you with insight on the administration of elections in Allegheny County,
specifically as it relates to the 2020 General Election, and am also happy to answer any questions that
you may have.

Our preparation for this election goes back a little further than the end of 2019, so if you will indulge
me, I'd like to take you back a little further. In February 2018, the Pennsylvania Department of State
issued a directive concerning the purchase of electronic voting systems that required that any county
purchasing new voting systems must conform to new standards concerning resiliency, auditability and
security. It also required that systems must employ a voter-verifiable paper ballot, or a voter-verifiable
paper record of the votes cast by a voter. At the time, Allegheny County did not intend to replace its
machines and had not begun a process to purchase any new ones.

Later that year, the state’s settlement agreement in Stein v. Cortes provided that all counties in
Pennsylvania implement such voting systems prior to the 2020 primary. Beginning in early 2019, the
county went through an extensive process involving an internal work group and the Board of Elections (a
temporary, Court appointed one, as all members of the board were candidates that year) to vet new
voting systems, provide for expert review and input, allow for public review and comment, and to hear
from advocates and others about the systems being considered. In September 2019, the Board of
Elections voted, directing the county to enter into a contract with Election Systems & Software (ES&S) to
purchase DS200 precinct scanners, express vote ballot marking devices, and DS450 high speed scanners
for future elections.

The new system would utilize paper ballots at the polling place that would then be scanned by the voter
into a precinct level scanner (DS200) for the vote to be cast. For voters who are unable to mark their
own ballot, each precinct also had at least one ballot marking device to create a ballot through a variety
of accessibility tools which would then be scanned by the voter (or an aide, if assistance was needed)
into the precinct level scanner for the vote to be cast. Absentee, military, emergency and provisional
ballots would be scanned in at the Elections Warehouse using high speed scanners (DS450).
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An internal team consisting of Elections, Purchasing, Computer Services, Budget and Finance, Law,
Human Resources (ADA Coordinator), Administrative Services, CountyStat, Communications, Marketing
and the County Manager’s office began meeting weekly to re-envision the voting process. Part of its
charge was to set up chains of custody, revise poll worker training, ensure accessibility, determine needs
and challenges, and ensure that all supplies and resources that were necessary for a presidential
election year were in place. The Board of Election also underscored that these efforts should all fortify
the integrity of the new voting system. The team was also charged with communicating information
about and instilling voter confidence in the new voting system.

In late 2019, as you know, the legislature amended the Election Code and made a number of significant
changes. Among other things, it authorized no excuse mail-in voting, extended the deadlines to register
to vote and to apply for a mail-in or absentee ballot, and requires that absentee and mail-in ballots be
counted centrally and that such counting not begin until the close of polls on Election Day. While there
were other changes, these provisions impacted the administration of our election the most.

In February, the division launched a new website for residents which contained information on the new
voting system, voter outreach efforts, instructional videos, and more. The county had also received the
1,650 precinct scanners and ballot marking devices, and four of the eight high speed scanners that had
been ordered. The division also purchased two other high-speed scanners to handle the expected
volume of mail-in ballots. Poll worker recruitment was underway, public voting system demonstrations
had been scheduled throughout the county, a significant marketing campaign launched with information
on the new voting systems, and the county began talking about whether additional elections offices to
allow for over-the-counter voting was possible.

In March 2020, the legislature again amended the Election Code. The amended bill addressed some, but
not all, of the issues created by Act 77 of 2019. It allowed the county to pre-canvass absentee and mail-
in ballots beginning at 7 AM on Election Day. It allowed for the surrender of a mail-in ballot at a polling
place, beginning with the November Presidential Election. It also put in place emergency provisions due
to the pandemic and authorized the consolidation of polling places for the primary election, and
changed the date of the election itself.

Around the same time, Allegheny County began reporting its first cases of COVID-19. By the end of
March, the county had reported over 300 cases of the virus. Acting on a recommendation from the
Elections Division at its April meeting, the Board of Elections decided to send mail-in ballot applications
with postage-paid return envelopes to all voters in the county, offering an option to in-person voting
with the many mitigation measures in place. Ballots began going out mid-month with over 71,000
applications having been received at that point.

At the end of April, Elections submitted a resolution of the Board to the state asking for approval to
consolidate its 1,323 polling places into 200-300 locations. That plan was approved by the PA
Department of State in late May. By then, over 200,000 voters had applied to register to vote by
absentee or mail-in ballot. The number was so great, that the Elections Division arranged for ballot drop
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off at the office for the three days prior to and the date of the election. When polls closed on June 2, a
total of 319,612 voters cast a ballot. Of those, 218,066 voted by absentee or mail-in ballot.

Over the summer, additional cases of COVID had begun to level out, but there still remained a great deal
of concern around voting in person, and by poll workers of exposing themselves to others who may have
the virus. There was also substantial clamor for additional information. In August, an e-newsletter was
launched to provide information on what the division was doing in preparation for the election. There
was also additional interest in over-the-counter voting so that voters did not have to go to the polling
place on election day. While the county had always offered over-the-counter voting, many voters just
became aware of the option as a result of Act 77.

In September, the Board of Election considered and approved a proposal to open additional, temporary
offices throughout the county to allow for over-the-counter voting and ballot return. Later that month,
ballots began going out to voters with over 314,000 people having applied for either an absentee or
mail-in ballot by that time. In October, the office provided expanded hours, as well as ballot return in
the lobby of the building, for voters. The fully staffed locations ensured voters were returning only their
own ballot, and that ballots were secured, under lock and key, at the Elections warehouse as soon as
ballot return ended.

For the November 3 election, all 1,323 polling places were open in the county. For most locations, a full
complement of five poll workers were at each site with some having more or less based on registration.
In addition to poll workers, another 220 staff were utilized as rovers and leadmen, assisting and support
election day operations at polling places. The county issued 22,000 poll watcher certificates. Of the
county’s

Pursuant to Act 12 of 2020, the pre-canvassing of ballots began shortly after 7 AM at the county’s
elections warehouse. The entire facility was under CCTV cameras and had large display screens in the
area set aside for authorized observers. It was also under constant monitoring by employees of the
Allegheny County Police Department. Staff — from departments across the county — came in through
metal detectors and were prohibited from carrying any bag or other large item to their seats. Instead,
those items were left in a secured area at the entrance to the room where pre-canvassing and
canvassing was to occur.

Pre-canvassing, and indeed canvassing, are not easy or quick processes.

Each envelope went through a declaration review with ballots that needed further attention set aside
for review by Elections Division staff in consultation with the Law Department.

If no issues were noted, the declaration envelope was opened and staff extracted the security envelope
from inside. If there was no security envelope, the materials were put back together and the envelope
was set aside in another bin for further review by Elections Division staff in consultation with the Law
Department.
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Security envelopes were opened and the ballot extracted from the envelope. The ballot then had to be
opened, flattened, back folded, straightened and even compressed under other items to help ensure
that it would not be caught in the scanner.

Based on the reports that we provided throughout the day, with hundreds of staff helping with this
process, here was our progress:

At 9 AM, only 25% of ballots had been touched, two hours after pre-canvassing began. About
13,500 had gone through the declaration review and had the declaration envelope opened and
the secrecy envelopes extracted.

At 10 AM, we had about 80% of the ballots in some stage of processing. Approximately 105,000
had gone through the declaration envelope and had the secrecy envelopes extracted. A few
thousand ballots had been flattened and were ready to scan.

At 11 AM, we had only scanned around 9,000 ballots. All of the ballots were in some stage of
processing that were eligible to be opened that day (unsigned declaration envelope, incorrect
ballot returned, other issues).

By 1 PM, we had 25,583 ballots scanned. Half of the staff were removing ballots from the
envelope while the other half was flattening the ballots for scanning. This process, in particular,
became very important — and was also an issue. Because the pre-canvassing could not begin
until 7 AM the morning of Election Day, we had some ballots which had been folded,
compressed in an envelope for over a month leaving deep creases that were jamming the
scanners.

At 3 PM, there had been 43,894 ballots scanned. Our first shift of employees left and a second
shift of approximately 200 were arriving which slowed down the process as staff were sworn in
and shown the steps and their responsibilities.

At 5 PM, another 2,000 ballots arrived from that day’s mail. The process began again for those
five trays. At that time, we had 59,799 ballots scanned.

At 6:40 PM, that number increased to 82,716 ballots scanned. We estimated that there were
approximately 20,000 envelopes without barcodes and assigned staff to begin manually
entering the return of the ballot and then sending them along for processing.

By 8 PM, there were 95,998 ballots scanned. Processing stopped so that the first 65,000 ballots
that had been scanned could be tabulated and uploaded to the county’s reporting system.

At 9:15 PM, there were 111,884 ballots scanned

At 10:30 PM, 125,383 ballots had been scanned. A third shift of employees began arriving with
their shift to begin at 11 PM.
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At 1 AM, approximately 151,022 ballots had been scanned. Staff were still continuing to flatten
ballots for scanning, work that was expected to be complete by 2:30 AM.

At 2:45 AM, the county suspended scanning. While hundreds of staff had been involved in the
pre-canvassing and canvassing of ballots, a small group of staff worked through all three shifts
conducting scanning and troubleshooting to address any jams of the scanners. By this point, all
ballots had been opened and flattened. Of the 413,716 applications that were approved for
which voters received an absentee or mail-in ballot, 348,485 had been returned. And as of 2:45
AM, 173,068 of those had been scanned and the results tabulated and uploaded.

On November 4, the staff worked from 10 AM to 11 PM. A total of 313,072 mail-in and absentee ballots
had been counted. All ballots that could be counted at that point in time had been counted. In total, the
full pre-canvassing and canvassing with hundreds of staff and high-speed scanners took approximately
32 hours to get to that point.

As you are probably aware, there were a large number of challenged ballots and there were also several
Court actions which impacted the vote from that point. The Board of Elections convened three times
after the election to vote on various matters, and provided a final, amended certification of the election
results on November 25.

In all, a total of 942,849 voters were registered for the November election. Of those, 726,720 cast a
ballot with 724,800 voting for President. In that race alone, 346,439 voted by absentee or mail-in ballot
and 364,032 voted in-person on election day. The remaining voters cast provisional ballots.

None of this effort comes without a cost.

Our Budget and Finance office estimated that the 2020 election cost the count nearly $14 million to run.
We were fortunate to receive grant funding and CARES Act funding that allowed us to offset some of
that cost, but over $7.5 million of that was still borne by county residents. In comparison, the 2019
election cost a little under $6 million. That’s a 130% increase in just one year. While we would expect
that presidential elections would be more costly due to turnout and other considerations, the increase
was substantially more than we had expected.

We paid more when the counties were directed to move to new voting systems with voter verified
paper ballots. We paid more in staffing to manage the absentee and mail-in process, the additional
election offices to accommodate the demand for over-the-counter voting, and staff to manage the need
to process and turn around applications for voter registration and for absentee and mail-in ballots. We
saw our costs rise due to increased postage costs, printing costs, a marketing campaign, and training
needs. Because of COVID, we spent substantial funds to cover the costs of personal protective
equipment (PPE) and other items necessary to protect our poll workers and voters during these
extraordinary times.

In response to extraordinary dialogue and rhetoric around voter fraud, election security and other
related concerns, we incurred additional expenses to ensure that our process was transparent,
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accessible, and secure. We also absorbed additional costs when the addition of absentee and mail-in
voting increased the need for equipment at our warehouse to handle the demand.

We know that not every election will be like the last, but we also recognize that there are public
expectations like never before related to what the Elections Division must do and provide prior to and
during an election. That is only going to continue to grow. In order to meet those needs, we need
legislative action on several fronts, and we also need additional funding and resources from the state,
rather than unfunded mandates borne by our county taxpayers.

Legislative Action
We urge action by this body on several items:

1. Make the deadline to register to vote earlier than 15 days before the election.

2. Inthe alternative, allow for Election Day Registration so that the burden of vetting all of these
prospective voters and adding them to the voter rolls, issuing voter identification cards, and adding
them to the poll books does not fall on the Elections Division.

3. Make the deadline to apply for an absentee or mail-in ballot earlier than 7 days before the election.

4. Allow pre-canvassing to occur at any time following the deadline to file any challenge to absentee or
mail-in ballots.

5. Set a deadline by which the Courts must rule on all challenges that impact ballots.

6. Allow flexibility and autonomy in how elections are run, including:

a. Allowing the county to make administrative changes to the number of required workers at a
polling place based on average voting history;

b. Allowing the county to make administrative changes to election districts, without a Court
process; and

c. Allowing the county to offer split shifts or other arrangements to voters who work the polls
on election day to encourage increased participation.

7. Invest in an electronic voting system that recognizes all of the changes that the state has made to
the Election Code in the past few years and which is flexible enough to adjust for future changes and
to allow counties to be able to utilize tools in ways that make sense for them — one size does not fit
all.

| am extraordinarily proud of the work that the Elections Division and all of our staff did for the 2020
election. Seventy seven percent (77%) of our voters cast a ballot in the November election. We sent
out over 400,000 ballots, opened 1,323 polling places, ran a 24/7 operation that was open and
transparent for the pre-canvassing and canvassing of absentee and mail-in ballots, and utilized
thousands of staff and voters to hold a successful election with all eyes on us and our operation.
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The Joint State Government Commission was created in 1937 as the primary and central
non-partisan, bicameral research and policy development agency for the General Assembly of
Pennsylvania. '

A fourteen-member Executive Committee comprised of the leadership of both the House
of Representatives and the Senate oversees the Commission. The seven Executive Committee
members from the House of Representatives are the Speaker, the Majority and Minority Leaders,
the Majority and Minority Whips, and the Majority and Minority Caucus Chairs. The seven
Executive Committee members from the Senate are the President Pro Tempore, the Majority and
Minority Leaders, the Majority and Minority Whips, and the Majority and Minority Caucus Chairs.
By statute, the Executive Committee selects a chairman of the Commission from among the
members of the General Assembly. Historically, the Executive Committee has also selected a Vice-
Chair or Treasurer, or both, for the Commission.

The studies conducted by the Commission are authorized by statute or by a simple or joint
resolution. In general, the Commission has the power to conduct investigations, study issues, and
gather information as directed by the General Assembly. The Commission provides in-depth
research on a variety of topics, crafts recommendations to improve public policy and statutory law,
and works closely with legislators and their staff.

A Commission study may involve the appointment of a legislative task force, composed of
a specified number of legislators from the House of Representatives or the Senate, or both, as set
forth in the enabling statute or resolution. In addition to following the progress of a particular
study, the principal role of a task force is to determine whether to authorize the publication of any
report resulting from the study and the introduction of any proposed legislation contained in the
report. However, task force authorization does not necessarily reflect endorsement of all the
findings and recommendations contained in a report.

Some studies involve an appointed advisory committee of professionals or interested
parties from across the Commonwealth with expertise in a particular topic; others are managed
exclusively by Commission staff with the informal involvement of representatives of those entities
that can provide insight and information regarding the particular topic. When a study involves an
advisory committee, the Commission seeks consensus among the members.? Although an advisory
committee member may represent a particular department, agency, association, or group, such
representation does not necessarily reflect the endorsement of the department, agency, association,
or group of all the findings and recommendations contained in a study report.

U Act of July 1, 1937 (P.L.2460, N0.459); 46 P.S. §§ 65-69.

2 Consensus does not necessarily reflect unanimity among the advisory committee members on each
individual policy or legislative recommendation. Ata minimum, it reflects the views of a substantial majority
of the advisory committee, gained after lengthy review and discussion.
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Over the years, nearly one thousand individuals from across the Commonwealth have
served as members of the Commission’s numerous advisory committees or have assisted the
Commission with its studies. Members of advisory committees bring a wide range of knowledge
and experience to deliberations involving a particular study. Individuals from countless
backgrounds have contributed to the work of the Commission, such as attorneys, judges, professors
and other educators, state and local officials, physicians and other health care professionals,
business and community leaders, service providers, administrators and other professionals, law
enforcement personnel, and concerned citizens. In addition, members of advisory committees
donate their time to serve the public good; they are not compensated for their service as members.
Consequently, the Commonwealth receives the financial benefit of such volunteerism, along with
their shared expertise in developing statutory language and public policy recommendations to
improve the law in Pennsylvania.

The Commission periodically reports its findings and recommendations, along with any
proposed legislation, to the General Assembly. Certain studies have specific timelines for the
publication of a report, as in the case of a discrete or timely topic; other studies, given their complex
or considerable nature, are ongoing and involve the publication of periodic reports. Completion of
a study, or a particular aspect of an ongoing study, generally results in the publication of a report
setting forth background material, policy recommendations, and proposed legislation. However,
the release of a report by the Commission does not necessarily reflect the endorsement by the
members of the Executive Committee, or the Chair or Vice-Chair of the Commission, of all the
findings, recommendations, or conclusions contained in the report. A report containing proposed
legislation may also contain official comments, which may be used to construe or apply its
provisions.?

Since its inception, the Commission has published over 400 reports on a sweeping range
of topics, including administrative law and procedure; agriculture; athletics and sports; banks and
banking; commerce and trade; the commercial code; crimes and offenses; decedents, estates, and
fiduciaries; detectives and private police; domestic relations; education; elections; eminent domain;
environmental resources; escheats; fish; forests, waters, and state parks; game; health and safety;
historical sites and museums; insolvency and assignments; insurance; the judiciary and judicial
procedure; labor; law and justice; the legislature; liquor; mechanics’ liens; mental health; military
affairs; mines and mining; municipalities; prisons and parole; procurement; state-licensed
professions and occupations; public utilities; public welfare; real and personal property; state
government; taxation and fiscal affairs; transportation; vehicles; and workers’ compensation.

Following the completion of a report, subsequent action on the part of the Commission
may be required, and, as necessary, the Commission will draft legislation and statutory
amendments, update research, track legislation through the legislative process, attend hearings, and
answer questions from legislators, legislative staff, interest groups, and constituents.

31 Pa.C.S. § 1939.
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June 23, 2021
To the Members of the General Assembly of Pennsylvania:

We are pleased to release Election Law in Pennsylvania, the first
annual report of the Election Law Advisory Board established by Act 12 of
2020. This report represents the past year’s work of the Advisory Board,
which was created to study the election law and identify statutory language
to repeal or modify, to collaborate with other agencies and political
subdivisions of the Commonwealth to study election-related issues, to
study the development of election technology, and to evaluate and make
recommendations on improving and implementing best practices to ensure
the integrity and efficiency of the electoral process in this Commonwealth.

This first report focuses on what many members believe to be of the
highest priority, which is proposed amendments to address mail-in ballot
processing, otherwise known in Pennsylvania as “pre-canvassing”. The
consensus of ELAB members is that advance mail-in ballot processing
could resolve many of the problems that contributed to concerns about the
validity of votes in Pennsylvania.

While the recommendations in this report are the consensus of the
members of the Advisory Board, it should not be assumed by the reader
that agreement was unanimous. Some provisions were the subject of much

debate and concerns are noted in context.

The full report is available at http://jsg.legis.state.pa.us.

Respectfully submitted,

Glenn J. Pasewicz
Executive Director
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INTRODUCTION

The Constitution of the Commonwealth of Pennsylvania
Article I, § 5. Flections.
LElections shall be free and equal; and no power, civil or military, shall at any
time nterfere to prevent the free exercise of the right of sufirage.

The fundamental precept underlying Pennsylvania’s election laws is the
Constitutional guarantee of free and equal elections. Pennsylvania’s laws intended to
protect that constitutional right can be found in the act of June 3, 1937 (P.L. 1333, No0.320),
known as the Pennsylvania Election Code (Election Code) and Title 25 of the Pennsylvania
Consolidated Statutes, added by the act of January 31, 2002 (P.L. 18, No. 3) (Title 25).
Read together, these two statutes form Pennsylvania’s election law.* Additionally, Article
VII of the Pennsylvania Constitution provides further details relating to voting rights and
procedures.

In 2019, revisions were made to the Election Code, most significant of which for
this study are the elimination of straight ticket voting, the addition of mail-in voting, and
the replacement of, and funding for, voting machines.” These amendments were
specifically intended to create a fairer, more free and equal election process. New voting
machines allow for the use of paper ballots so a voter can see his or her completed ballot
and verify its accuracy before casting their votes. Elimination of straight ticket voting
focused voters’ attention on the candidate, rather than the candidate’s party. Each office
and its candidates must be considered separately, which allows Independents and third-
party candidates a greater ability to compete against the two major parties, prevents weaker
candidates from being elected simply because of their party affiliation, and encourages
voters review the entire ballet, which may increase voting on ballot initiatives,
constitutional amendments and referenda. Mail-in balloting similarly achieves the goals
of a more deliberative voting process, as the voter using a mail-in ballot has ample time to
research candidates, review the entire ballot, and vote from a more informed stance.
Additionally, persons with transportation issues, including the elderly and persons with
physical disabilities, and persons whose hours of employment and family responsibilities

4 Pennsylvania does not have a complete formal statutory code. Laws are found in two places — the Pamphlet
Laws and the Consolidated Statutes. A commercial vendor, Purdon’s, has created a compilation with titles
identified by topics which can aid the legal practitioner in locating specific laws, but they do not carry the
weight of legal citations. If challenged in court and there is a conflict between Purdon’s and the Pamphlet
Law or Consolidated Statutes, the Pamphlet Laws or Consolidated Statutes will triumph. In 1972,
Pennsylvania began a consolidation process in the which the Pamphlet Laws, which address single topics
only and are organized chronologically, are reorganized and codified by topic in the Consolidated Statutes.
The process is on-going and more Pamphlet Laws are consolidated each year, and many new enactments are
added directly to the Consolidated Statutes at the time of enactment.

5> Act of October 31, 2019 (P.L. 552, No. 77), amending the Election Code (Act 77).

-1-



prevent them from reaching their polling place in the allotted hours for voting can vote
from home on a schedule that is convenient to them.®

Amendments in 2020 were enacted to provide for temporary emergency general
primary election procedures in response to the COVID-19 pandemic, additional revisions
to the mail-in voting provisions, and creation of the Election Law Advisory Board
(ELAB),” a permanent body within the Joint State Government Commission and directed
to:

e Study the election law and identify statutory language to repeal, modify or
update.

e Collaborate with other agencies and political subdivisions of the
Commonwealth to study election-related issues.

e Study the development of new election technology and voting machines.
e Evaluate and make recommendations on:

» improving the electoral process in this Commonwealth by amending the
election law or through regulations promulgated by the Department of
State; and

» implementing best practices identified to ensure the integrity and
efficiency of the electoral process in this Commonwealth.

By the end of each fiscal year, extensive and detailed findings at to be published on
the Joint State Government Commission's publicly accessible Internet website and made
available in electronic format to the Office of the Governor and members of the General
Assembly.®

Membership of on the board consists of House and Senate leadership and the
Secretary of the Commonwealth or their designees, and 18 individuals appointed by the
Governor and confirmed by the Senate, one from each Congressional district in
Pennsylvania. The gubernatorial appointees are to include members who represent the
following groups: those advocating for individuals with disabilities, those advocating for
voting rights, and those representing county commissioners or county election officials.
No more than half of the appointees may be registered with the same political party.’

¢ Floor debate on Senate Bill 421 (2019), which became Act 77: see Senate Legislative Journal June 25,2019,
pp- 721-722; House Legislative Journal October 28, 2019, pp. 1689-1713; House Legislative Journal October
29,2019, pp. 1738-1741; and Senate Legislative Journal, October 29, 2019, pp. 999-1003.

7 Act of March 27, 2020 (P.L. 41, No. 12), amending the 1937 Election Code (Act 12).

8§ 1302-E(c) of Act 12.

% § 1302-E(b) of Act 12.



The gubernatorial appointees were confirmed by the Senate on September 9, 2020.
The board held a web-based organizational meeting on January 28, 2021 and additional
web-based meetings were held on April 8, 2021 and June 10, 2021.

Commission staff established the ELAB website in June 2020 at
http://jsg.legis.state.pa.us/act12.cfm, and posted summaries of potential topic areas of the
election law that may be suitable for repeal, modification, or update. Additionally, a
summary of election law pending legislation at that time was also provided. At the close
of the 2019-2020 General Assembly, these proposals died. Many have been reintroduced
for the 2021-2022 General Assembly and are detailed later in this report.

Subsequent to the summer of 2020, the presidential election in November 2020
triggered a number of challenges to the 2019 and 2020 amendments, in particular relating
to the interpretation and implementation of the provisions governing mail-in ballots. The
COVID-19 pandemic and the public health restrictions developed to attempt to contain the
spread of the virus, together with individuals’ reluctance to gather publicly and risk
exposure to a novel disease whose potency and lethality were evolving and being revealed
incrementally, resulted in a demand for mail-in voting that was unanticipated by the
drafters of the amendments and the county officials charged with implementing them.
Additionally, the primary election of 2020 was the first election held using the new
electronic voting systems required under the Commonwealth’s settlement in a recount
lawsuit stemming from the 2016 presidential election. Concerns over the age and
vulnerability to hacking as well as an inability to produce paper ballots for recount and
audit purposes contributed to this settlement decision.!® Problems within the United States
Postal Service exacerbated an already challenging surge in mail-in voting. This confluence
of major changes and unanticipated delays imposed strains on the election system in
Pennsylvania and identified possible shortcomings in the mail-in ballot amendments.

During the ELAB meetings and via information submitted to the Commission by
interested parties, many of the problems associated with mail-in ballots were identified as
the result of the law asking county election officials to run an in-person election and a mail-
in election simultaneously. This produced delays in vote counts, further fueling concerns
that errors and fraud were possible. The ELAB will be taking a deliberate approach to the
elections laws to address and prioritize areas of the law where review, repeal and updates
are needed, and given the fallout from the November 2020 election, this first report focuses
on what the members believe to be of the highest priority, which is proposed amendments
to address mail-in ballot processing, otherwise known in Pennsylvania as “pre-
canvassing.” It is the belief of many of the ELAB members that many of the problems that
contributed to concerns about the validity of Pennsylvania’s votes would be resolved if
advanced mail-in ballot processing is permitted.

10 Jill Stein et al., v Pedro A. Cortes, Secretary of the Commonwealth et al., No. 16-CV-6287, E.D. Pa.,
(November 28, 2018).



While the recommendations in this report are the consensus of the members of the
ELAB, it should not be assumed by the reader that agreement was unanimous. Some
provisions were the subject of much debate and concerns are noted in context.

Potential areas of future study and recommendations include other aspects of mail-
in voting, such as ballot verification, ballot curing, application deadlines, use of satellite
offices and drop boxes, mailing lists for ballot requests, the effect of missing or illegible
postmarks, treatment of naked ballots, and ballot challenges; voter registration, including
verification and purging of rolls; polling places; early voting; poll worker recruitment and
retention; and training for all election officials.



BALLOT PROCESSING:
PROPOSED AMENDMENTS

This proposal is based on the assumption that mail-in voting in some form will
continue to occur in Pennsylvania. Numerous legislative proposals are before the General
Assembly that would revise or modify the statutory language governing these ballots, but
only a few voices have called for the outright repeal of these provisions. Mail-in voting
was very popular with Pennsylvania voters during the 2020 Presidential Election. Mail-in
votes that were accepted and counted for President ranged from 370,361 in Philadelphia,
the largest county by population in the Commonwealth, to 715 in Cameron County, the
smallest county by population. The 10 smallest counties by population ranged from 715
to 5,074 accepted and counted mail-in votes, with an average of 1,367 mail-in votes for the
three presidential candidates on the ballot.!! This is not an insignificant amount of votes
to process on election day, when some of these smaller county boards of elections have
only a handful of employees who must be available to assist the judges of elections
conducting the in-person voting in all of the county’s precincts while also processing
thousands of mail-in votes. The amendments proposed in this chapter are designed to
address mail-in ballot processing in a manner that is secure, permits voters to fully exercise
their right to vote without artificial impediments, and allows election officials to run
elections using careful and deliberate procedures. Finally, the amendments would allow
election results to be known within hours, rather than days, of the conclusion of in-person
voting on election day.

Many issues surround mail-in ballot processing, and this chapter will attempt to
address them individually and identify which provisions of the following proposed
amendments relate to that issue.

What is Pre-Canvassing?

Pre-election day ballot processing occurs in a number of states. The term “pre-
canvassing” appears to be unique to Pennsylvania law, can easily be confused with
“canvassing,” and does not have an intuitive meaning. One of the recommendations
contained in the proposed amendments is to do away this terminology and replace it with
“processing,” a more self-descriptive term and the term used almost universally in other
states.

! Pennsylvania Department of State, Reporting Center, Pennsylvania Elections - Report Center (pa.gov).
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Pennsylvania’s Election Code defines the term “canvass” to “mean the gathering
of ballots after the final pre-canvass meeting and the counting, computing, and tallying of
the votes reflected on the ballots.”'? Likewise, it defines the term “pre-canvass” to mean
the following:

[T]he inspection and opening of all envelopes containing
official absentee ballots or mail-in ballots, the removal of
such ballots from the envelopes and the counting,
computing, and tallying of the votes reflected on the
ballots.”3 [Emphasis added]

Neither term includes the recording or publishing of the votes reflected on the
ballots.!* Not publishing the votes is consistent with Pennsylvania’s legitimate concern
with maintaining the secrecy of the ballot and not revealing vote counts in a manner that
may influence voters who have not yet voted in person before the close of the polls on
election day. But it is not clear how one counts, computes, and tallies without creating
some sort of record. This confusion can be remedied by creating a definition of ballot
processing that specifies the processing activities to be allowed, such as opening envelopes,
removing ballots, and other activities.

Pre-Canvassing
and Canvassing in Pennsylvania

Pennsylvania’s Election Code requires that each county board of elections “meet
no earlier than seven o’clock A.M. on election day to pre-canvass all ballots received prior
to the [pre-canvass] meeting.”'> Moreover, the law requires that the county board provide
at least 48 hours’ notice of the pre-canvass meeting by publicly posting a notice of said
meeting on its publicly accessible Internet website. !¢

One authorized representative of each candidate in an election and one
representative from each political party must be permitted to remain in the room in which
the absentee ballots and mail-in ballots are being pre-canvassed. However, the law
prohibits any person who is observing, attending or participating in a pre-canvass meeting
to disclose the results of any portion of any pre-canvass meeting prior to the close of the
polls.!”

12 Act of June 3, 1937 (P.L.1333, No.320), § 120(a.1); 25 P.S. § 2602(a.1).
3 Ibid; 25 P.S. § 2602(a)(1) and (q.1).

14 Ibid.

15 Ibid. § 1308(g)(1.1); 25 P.S. § 3146.8(g)(1.1).

16 1pid.

7 Ibid.



After the pre-canvassing of ballots, county boards of elections are required to meet
“no earlier than the close of polls on the day of the election and no later than the third day
following the election to begin canvassing absentee ballots and mail-in ballots not included
in the pre-canvass meeting.”'® This meeting continues until all absentee ballots and mail-
in ballots received prior to the close of the polls have been canvassed. The board is
prohibited from recording or publishing any votes reflected on the ballots prior to the close
of the polls. The entire canvass process then continues through the eighth day following
the election for valid military-overseas ballots timely received under 25 Pa.C.S. §
3511 (relating to receipt of voted ballot). "’

Like the pre-canvass meetings, the canvass meetings require no less than 48-hour
notice by publicly posting a notice on the county board of elections’ publicly accessible
website. One authorized representative of each candidate in an election and one
representative from each political party must be permitted to remain in the room in which
the absentee ballots and mail-in ballots are canvassed.?’ In addition, the Election Code
requires that when the board meets to pre-canvass or canvass absentee ballots and mail-in
ballots, it must:

[E]xamine the declaration on the envelope of each ballot not
set aside ... and shall compare the information thereon with
that contained in the “Registered Absentee and Mail-in
Voters File,” the absentee voters' list and/or the “Military
Veterans and Emergency Civilians Absentee Voters File,”
whichever is applicable. If the county board has verified the
proof of identification as required under this act and is
satisfied that the declaration is sufficient and the information
contained in the “Registered Absentee and Mail-in Voters
File,” the absentee voters' list and/or the “Military Veterans
and Emergency Civilians Absentee Voters File” verifies his
right to vote, the county board shall provide a list of the
names of electors whose absentee ballots or mail-in ballots
are to be pre-canvassed or canvassed.?!

18 Ibid. § 1308(g)(2); 25 P.S. § 3146.8(2)(2).
19 Ibid.

20 Ibid.

21 Ibid; 25 P.S. § 3146.8(2)(3).



All absentee ballots not challenged and all mail-in ballots not challenged and that
have been verified must be counted and included with the returns of the applicable election
district as follows:

e The county board must open the envelope of every unchallenged absentee
elector and mail-in elector without destroying the declaration executed thereon.

e If any of the envelopes on which are printed or labeled “Official Election
Ballot” contain any text, mark or symbol which reveals the identity of the
elector, the elector’s political affiliation or the elector’s candidate preference,
said envelopes and the ballots contained therein must be set aside and declared
void.

e The county board must open the envelopes, remove the ballots and count,
compute and tally the votes.

e Following the close of the polls, the county board must record and publish the
votes reflected on the ballots.??

Alternatively, received ballots with challenged applications and ballots must be
“placed unopened in a secure, safe and sealed container in the custody of the county board.”
They will remain in such custody until the board fixes a time and place for a formal hearing
of all such challenges, and notice shall be given where possible to all absentee electors and
mail-in electors thus challenged and to every individual who made a challenge. A hearing
can be held no later than seven days after the deadline for all challenges to be filed. During
the hearing, the county board must hear said challenges and, in hearing the testimony, is
not legally bound by the Pennsylvania Rules of Evidence. “The testimony presented must
be stenographically recorded and made part of the record of the hearing.”?’

County board decisions upholding or dismissing any challenge are reviewed by the
court of common pleas of the county upon the filing of a petition by any person aggrieved
by a board decision. The appeal must be filed within two days after the decision. Pending
final determination, the county board must suspend any action in canvassing and
computing all challenged ballots received. When computation of the returns of the county
is completed, the votes cast upon the challenged official absentee ballots that are finally
determined to be valid are added to the other votes cast within the county.?*

If the proof of identification for absentee ballots or mail-in ballots is received and
verified prior to the sixth calendar day following the election, then the county board of
elections is legally required to canvass the absentee ballots and mail-in ballots. “If an
elector fails to provide proof of identification that can be verified by the county board of
elections by the sixth calendar day following the election, then the absentee ballot or mail-

2 Ibid; 25 P.S. § 3146.8(2)(4)(i)-(iv).
2 Ibid. § 1308(g)(5); 25 P.S. § 3146.8(g)(5).
2 Ibid. § 1308(g)(6), (7); 25 P.S. § 3146.8(2)(6)-(7).
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in ballot shall not be counted.”? A qualified absentee elector is not required to provide
proof of identification so long as the elector is entitled to vote by absentee ballot under the
Uniformed and Overseas Citizens Absentee Voting Act or by an alternative ballot under
the Voting Accessibility for the Elderly and Handicapped Act. 2

Ballot Processing in Other States

Intuitively, the states with the largest populations would be the states mostly likely
to benefit from pre-election day ballot processing, simply to accommodate the larger
number of votes likely to be received in any election. With resident populations ranging
from 10 million to nearly 40 million, ?” these states present a variety of positions on ballot
processing. Some states allow for no excuse vote by mail, while others have absentee
balloting that provides for a range of restrictive to broad excuses to vote via absentee ballot.
All states allow mail in voting under federal law for active duty military personnel and
persons serving overseas.

California®®

As a general rule, vote by mail ballots may begin to be processed during the 29-
day period running up to the election. This general rule applies only to verifying each
voter’s signatures on the ballot return envelope and updating voter history.

Counties that have the “necessary computer capability” may open the envelopes,
remove the ballots, duplicate any damaged ballots, prepare ballots to be machine read, or
machine read them, including write-in votes so that they can be tallied by the machine
beginning on the 15 day before the election. Under this process, the ballots are completely
processed as received, including entered into the tabulators. Jurisdictions with computer
capacity cannot engage in these activities before S5pm of the day before the election. Under
either process, counts or tabulations may not be accessed or released prior to the close of
the polls on election day.

3 Ibid. § 1308(h)(2), (3); 25 P.S. § 3146.8(h)(2)-(3).

26 Ibid. § 1308(i); 25 P.S. § 3146.8(i).

%7 United States Department of Commerce, U.S. Census Bureau, 2020 Census Apportionment Results, April
26, 2021,Table 2. Resident Population for the 50 States, the District of Columbia, and Puerto Rico: 2020
Census

28 Cal.. Elec. Code §15101.


https://www2.census.gov/programs-surveys/decennial/2020/data/apportionment/apportionment-2020-table02.pdf
https://www2.census.gov/programs-surveys/decennial/2020/data/apportionment/apportionment-2020-table02.pdf

Texas?’

Texas allows early voting by mail, but generally does not allow any pre-election
day processing or counting of votes. The one exception to this rule is for an election in a
county with a population of 100,000 or more, in which case counting of early voting ballots
may begin on the 4" day before the election. This exception applies to 41 of Texas’ 254
counties.®® This, however, is the status of the law on May 31, 2021. As of this writing,
the Texas legislature is engaged in a vociferous battle over election law changes. If the
results of this battle are available before this report goes to press, staff will attempt to
update this paragraph with any changes that are enacted.

Florida®!

On May 6, 2021, the Governor of Florida signed substantial amendments to
Florida’s mail-in voting law, including provisions that affect processing of mail-in ballots.
Previously, processing of mail-in ballots could begin at 7:00 am on the 22" day before the
election. This authority has been eliminated. Processing now can only occur after the
public testing of automatic tabulating equipment. Testing must occur 10 days prior to the
start of early voting. In a federal election, early voting begins on the 10" day before the
election. Local election officials have the discretion to offer early voting on the 15, 14",
12t 11% or 2" day before a state or federal election as well. In a federal election such as
a presidential election, the earliest processing of vote by mail ballots can occur is 20 days
before the election, but could vary in other elections. Processing includes all canvassing
activities, which includes entering the ballots into electronic tabulation machines. No
results may be released prior to the close of the polls on election day, and to do so will
result in 3™ degree felony charges.

New York??

While New York State allows early voting, it does not allow any pre-election day
processing of ballots. Generally, the ballots are not to be canvassed or examined until after
the close of the polls on election day, and no unofficial tabulations of election results may
be printed or viewed in any manner until after the close of polls on election day. An
exception exists that allows early voting tabulation to begin one hour before the close of
the polls on election day, but only if the local board of elections adopts procedures to
prevent the public release of election results prior to the close of polls on election day and
the procedures are consistent with the regulations of the state board of elections. The

2 Tex. Elec. Code §§ 85.001, 87.0241.

30'World Population Review, Population of Counties in Texas (2021) (worldpopulationreview.com).
3IFL. Stat. §§ 101.68, 101.657, and 101.5612(2) as amended by Statutes Chapter 2021-11.

32N.Y. Elec. Law § 8-600.
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procedures must be filed with the state board of elections at least thirty days before they
are scheduled to be effective.

Ilinois*

[llinois allows mail-in voting, and allows the processing of vote by mail ballots to
be completed upon receipt by the election authority at its central ballot counting location.
The results of the processing may not be counted until after 7pm on election day.

Ohio**

Ohio has no excuse absentee voting. These ballots may be processed upon receipt.
Processing includes:

e Examining the identification envelope statement of voter to verify that the ballot
is eligible to be counted;

e Opening the envelope if the ballot is eligible to be counted,
e Determining the validity of the ballot;

e Preparing and sorting the ballot for scanning by automatic tabulating
equipment;

e Scanning the ballot by automatic tabulating equipment if the equipment used
by the board of elections permits a ballot to be scanned without tabulating or
counting the votes on the ballot scanned.

e Disclosure of the count prior to the closing of polling places is prohibited.

Georgia®

In March 2021, Georgia amended its election law to allow pre-election day
processing of its no excuse absentee ballots. Previously, ballots could not be processed
until election day. Under the new provisions, ballots that have been verified and accepted
may be processed beginning at 8:00 a.m. on the third Monday prior election day. The
election superintendent is authorized to open the outer envelope, open the inner ballot

3 11. Cons. Stat. § 5/19-8.
34 Ohio Rev. Code § 3509.
35 Ga. Code § 21-2-386, as amended by Act 9 of 2021, effective March 25, 2021.
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envelope and scan the absentee ballot using one or more ballot scanners. The process must
be witnessed, and no one may tally, tabulate, estimate, or attempt to tally, tabulate, or
estimate or cause the ballot scanner or any other equipment to produce and tally or tabulate
the ballots prior to the close of the polls on election day.

North Carolina’®

North Carolina has no excuse absentee voting. Beginning with the fifth Tuesday
before the election, the county board of elections holds a weekly meeting at which it
approves absentee ballot applications at and which it can begin processing completed
ballots that have been received. This includes removing those ballots from their envelopes
and having them read by an optical scanning machine, without printing the totals on the
scanner. The actual tally of the votes is required to occur on election day.

Michigan?’

Michigan allows for limited circumstance absentee ballots, which cannot be
processed until election day. For the November general election of 2020, a law was passed
to allow pre-processing of those ballots on the day before election day. While several
pieces of legislation were introduced in the Michigan Legislature in the Spring of 2021, as
of June 1, 2021, none of them have been enacted.

Other states that allow substantial pre-election day ballot processing are outlined below.

Arizona®®

Signature verification of early ballots is to occur upon receipt of the ballot and
ballot affidavit. After the ballot is verified, the ballots may be transferred to the early
election board of the municipality for tallying of the ballots which may begin immediately
after delivery. The release of information regarding early voting tallies before one hour
after the closing of the polls or all precincts have reported, whichever occurs first, is a class
6 felony.*’

36 N.C.Gen.Stat. §§ 163-230.1 and 163.234.

37 Mich. Com. Laws § 168.765.

38 Ariz. Rev. Stat. §§ 16-550 and 16-551, as amended by Ch. 318, signed by the Governor May 5, 2021.
3 Ariz. Rev. Stat. §§ 16-550 to 16-552.
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Colorado*°

Colorado permits the opening, preparation, and counting of mail ballots at
designated mail counting places beginning 15 days prior to the election. The election
official in charge of the mail ballot counting place shall take all precautions necessary to
ensure the secrecy of the counting procedures, and no information concerning the count
shall be released by the election officials or watchers until after 7 p.m. on election day.

Delaware®!

Beginning on the Friday before election day, absent ballots may be opened and
examined to determine if the ballot has been properly completed, if the elector’s intent can
be determined, tally write-in votes or those that must be hand counted, and if it is
determined that a ballot cannot be read by the tabulating equipment, duplicate the ballot if
the voter’s intent can be determined. They are then sealed in carrier envelopes and
delivered to the relevant election district. The results cannot be extracted or reported before
the polls close in election day.

Indiana*?

In amendments adopted in 2021, effective July 1, 2021, Indiana provided for early
processing of absentee ballots. A county board of election may scan voted absentee ballot
cards using an optical ballet scanner no earlier than 7 calendar days before the election, but
the ballots may not be tabulated before election day. An exception to this rule applies to
counties that use an electronic poll book or are a vote center county, if the county board of
elections unanimously adopts a resolution to allow early processing of ballots. 47 of
Indiana’s 92 counties were designated as vote center counties in 2021.4* In those counties,
absentee ballots may be partially processed. Under these provisions, beginning with the
third day prior to the election and continuing daily up until noon of the day before the
election, the county boards may open the outer envelopes and verify if the ballot is properly
endorsed and verified but may not unfold and examine the ballot. Tabulation may not
occur until election day.

40 Col. Rev. Stat. §§ 1-7.5-107.5, 1-7.5-202 and 1-7.5-203.

4115 Del. Code §§ 5508, 5509, and 5510A.

4 Ind. Code §§ 3-11.5-4-5, 3-11.5-4-6, 3-11.5-4-11 and 3-11.5-4-11.5, as amended by Public Law 108,
signed by the Governor April 23, 2021.

43 Indiana Department of State, accessed May 28, 2021, SOS: Voter Information: Vote Centers.
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Towa*

Outside envelopes may be opened and affidavits verified and counting may begin
the day before election day. Counting shall begin on the day before election day if, in the
preceding general election, absentee ballot counts were not completed by 10pm election
day. The results of tabulations are not to be released until all counts are completed on
election day.

Montana®’

In Montana, signatures may be verified upon receipt and the outer envelope opened;
The inner envelope may be opened three days prior to election and the ballot secured in a
ballot box. Automatic tabulation using a vote-counting machine may begin day before
election day, but manual tabulation may not begin until election day.

Nebraska*®

In Nebraska, verification of signature and affidavit occur upon receipt. On the
second Friday before the election, verified ballots shall be opened, unfolded, flattened for
purposes of using the optical scanner, and placed in a sealed container for counting.
Counting boards may begin counting early ballots no earlier than twenty-four hours prior
to the opening of the polls on the day of the election. No results can be released until after
the polls close on election day.

Nevada®’

By new legislation enacted in June 2021, Nevada adopted permanent mail-in ballot
voting. Each active registered voter in the county is to receive a mail ballot for every
election. An appointed mail ballot central counting board may begin counting the received
mail ballots 15 days before the day of the election. The board must complete the count of
all mail ballots on or before the seventh day following the election. The counting procedure
must be public. Results of the count are to be kept secret and not revealed until the end of
election day.

44 Jowa Code §53.23, as amended by Acts Chapter 12, signed by the Governor March 8, 2021.
4 Mont. Code Ann. § 13-13-341(7)(a).

46 Neb. Rev. Stat. §32-1027(7) and (8).

47 Nev. Assembly Bill 321, signed by the Governor June 2, 2021 as Chapter 248.
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New Mexico*®

Upon receipt, ballots are verified and voting lists updated in New Mexico. In
election in which less than 10,000 mailed ballots were sent to the voters of a county,
election judges may, beginning five days before the election, open the official mailing
envelope, and insert the ballot into an electronic voting machine to be registered and
retained until votes are counted after the close of polls on election day. In counties where
10,000 or more ballot were mailed, this process can begin two weeks before the election.

North Dakota*®

Beginning three days before election day, the outer envelopes may be verified and
voter lists updated. A different person may open the ballot, unfold it, and place in secured
ballot boxes. Votes may not be tallied or tabulation reports generated until after close of
polls on election day.

Oklahoma*’

In Oklahoma, outer envelopes may be opened and signatures/affidavits verified
beginning at 10 a.m. on the Thursday preceding the election. Generally, the inner
envelopes are opened and fed into a voting device for counting on election, with no results
to be printed, or made known to any person nor announced earlier than 7:00 p.m. on the
day of the election. Upon written approval by the Secretary of the State Board of Election,
the process for opening and scanning the inner envelopes can begin earlier than election,
subject to the same security and information release restrictions imposed on ballots opened
on election day.

Oregon®!
Oregon allows ballots to be opened and scanned into a vote tallying system

beginning on the seventh day before the election. Totals may not be recorded until after 8
p.m. on election day.

#N. M. Stat. § 1-6-14.

¥ N.D. Cent. Code §§ 18.1-07-12 and 18.1-07-12.1, as amended by Senate Bill 2142, signed by the Governor
April 12, 2021. This amended extended the processing time from the day before the election until starting
three days before the election.

0 Okla. Stat. §§ 26-14-123 and 25-14-125.

51 Or. Rev. Stat. §§ 254.478 and 260.705.
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Rhode Island>?

Rhode Island allows outer envelopes to be opened upon receipt. Ballots may be
processed and certified beginning 14 days before the election. Ballots are then sorted by
city and town, after which the inner envelopes may be opened and the ballots tabulated
through the use of a central count optical-scan unit. Final counts may not occur until after
8p.m. on election day.

Vermont>3

No more than 30 days prior to the election, the outer envelopes of mail-in and
absentee ballots may be opened and verified. If a town will be using a vote tabulator for
the registering and counting of votes in the upcoming election, they ballots may be opened,
processed and scanned the day before the election. Final counts will then be made on
election day.

Virginia®*

Upon receipt, signatures on outer envelopes are to be verified and voting lists
updated. The general registrar may open sealed ballots and insert then in optical scan
counting equipment any time prior to the seventh day immediately preceding the election.
This becomes a mandatory duty beginning on the seventh day immediately preceding the
election. No ballot count totals shall be initiated. If the affirmation has been completed as
required, the general registrar may open the sealed ballot envelope and insert the ballot in
optical scan counting equipment or other secure ballot container without initiating any
ballot count totals. If a general registrar does not choose to do so, the sealed ballot envelope
shall be deposited into a secure container provided for such purpose, in which it shall
remain until the general registrar initiates the process of opening the sealed ballot envelopes
deposited into the secure container and inserting such ballots into optical scan counting
equipment without initiating any ballot count totals. Such process shall be at the general
registrar's discretion at any time prior to the seventh day immediately preceding the election
but shall be mandatory beginning on the seventh day immediately preceding the election.
Absentee ballots that need to be counted by hand can begin to be counted at noon on
election day. No totals shall be generated before the close of the polls on election day.

22 R.1. Gen. Laws §§ 17-20-26 and 17-22-1.

3317 Vt. Stat. §§ 2546 and 2546a.

3 Va. Code. §§ 24.2-709.1 through 24.2-712, as amended by Acts of Assembly Chap 0471, signed by the
Governor March 31, 2021.
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Washington>?

Verification of ballots may begin upon receipt and after they have been verified,
they may begin opening and preparing the ballots for tabulation, although actually counting
may not occur until 8§ p.m. on election day.

Ballot Processing in Other States
Current Law as of June 21, 2021
Pre-Election Day Amount of o
Ballot . Activities
State . Time before .
Preparation Election Da Authorized
Allowed y
Alabama’ No -- Note receipt on absentee list only
Verification of voter’s certificate;
Alaska®’ Partially 7 days secrecy envelope not opened or vote
counted until 8pm election day
Opening outer envelope, processing
and canvassing of ballot paperwork of
Arkansas™® Partiall Tuesday 1 ly;
y outer envelope only; secrecy
before
envelope not opened or vote counted
until 8am election day
Sort into voting districts and verify
qualified voter only; all envelopes
Connecticut® Partially 7 days opened and ballots counted at the time
on election day designated by
registrar of voters
Hawaii®® Yes Upon receipt After verification of outer envelope,
may be opened and counted
Idaho®! Partially Upon receipt Verification of affidavit on outer
envelope only
Unspecified Some advance ballots by mail may be
Kansas® Partially ga te processed but not counted before
election day

35 Rev. Code Wash. § 29A.40.010 et seq.

36 Ala. Code § 17-11-10. Prior to 2021, absentee ballots could not be opened until noon on election day. Act
#2021-364 moved that time up to 7 am on election day. Signed by the Governor May 6, 2021.

57 Alaska Stat. §§ 15.20.201 and 15.20.203.

8 Ark. Code § 7-5-416, as amended by Act 736-2021, approved by the Governor April 15, 2021.

% Ct. Gen. Stat. §§ 9-140(c) and 9-150a.

0 Hawaii Rev. Stat. §§ 15-9 and 15-10. The statute appears to allow all aspects of vote processing and
counting to occur upon receipt, but the language is not elaborative on details.

61 Tdaho Code §§ 1005, 10007 and 1008.

62 In Kansas, the county election officer appoints a special election board to count advance ballots. In the
eight counties that use paper ballots, the board meets on election day to begin the count. In the remaining 97
counties which use voting machines, optical scanners, electronic or electronic/mechanical voting systems,
the boards convene on election day or at any time before election day as the county election officer deems
necessary. These boards may conduct the original canvass of advance voting ballots when the board
convenes, but shall not complete final tabulation prior to election day. Kan. Stat. §§ 25-1133 and 25-1134.
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Ballot Processing in Other States
Current Law as of June 21, 2021
Pre-Election Day Amount of o
Ballot . Activities
State . Time before .
Preparation Election Da Authorized
Allowed y
Kentucky® No -- --
In parishes
that receive Activities on the day before are
more than limited to preparation and verification
Louisiana® Partially 1,000 prep )
of outer envelopes; no tabulation or
absentee counting may occur until election da
ballots, the g may y
day before
Verification authorized; ballots may
0 not be counted, voter intent may not
7™ day . .
. es . . . be determined and election results
Maine Partially immediately . .
receding may not be obtained or released until
p after the polls have closed on election
day
Maryland® No -- Date and time stamp receipt only
May verify signature/affidavit on
. . t 1 t lope;
Massachusetts®’ Partially Upon receipt outer envelope, open outer enveiope,
inner envelope not to be opened or
processed before Election Day
Minnesota®® No -- Date stamped upon receipt only
Mississippi® No -- --
Missouri” No -- --
. All processing and counting starts on
New H hire”! N - .
oW Hampshire © election day after the polls open
Outer envelopes to be removed,
At least signatures verified and voters with
7 . weekly three | rejected ballots are to be sent a “cure
New Jersey Partially weeks prior to | letter” within 24 hours; inner
election day | envelopes opened and ballots counted
on election day

0 Ky. Rev. Stat. §§ 117.087.

% La. Rev. Stat. §§ 1313 and 1313.1.

%5 Maine Rev. Stat. §§ 759, and 760-B as amended by 2021 Public Law Ch. 11, approved by the Governor
March 17, 2021.

% MD Code Elect. Law, § 302 and Code of Maryland Regulations (COMAR) §33.11.04.01 et seq.

7 Mass. Gen. Laws 54 §§ 94 and 95.

% Minn. Stat. §§ 203B.08(subd.3), 203B.081, and 204C.20.

% Miss. Code § 23-15-639.

70 Mo. Stat. § 115.299.

7I'N.H. Rev. Stat. §§ 659:47 to 659:61.

72N. J. Stat. §§ 63-17 to 63.22. New Jersey adopted early voting by P.L.2021, ch. 40, signed by the Governor
March 30, 2021, but this addition did not change the vote counting timeline. These ballots are not to be
counted until after the close of the polls on election day. N.J. Stat. § 19:15A-4.
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Ballot Processing in Other States
Current Law as of June 21, 2021

Pre-Election Day

Ballot Amount of Activities
State . Time before .
Preparation Election Day Authorized
Allowed
South Carolina™ No _ All certification aI}d counting occurs
after 9 am on election day.
Outer envelopes may be opened and
time stamped; all other processing
and counting to occur after the close
South Dakota™ Partially Upon receipt | of polls on election day; exception if
the total number of absentee ballots
justifies starting earlier on election
day
All activities begin on election day;
Tennessee” No -- no counts released until after polls
close
Signatures may be verified, eligibility
76 . . checked and outer envelopes opened;
Utah Partially Upon receipt all counting begins the day after
election day
West Virginia” No _ All progessing and counting occurs
on election day
Wisconsin’® No . Time stamped. only; all processing
occurs on election day
Wyoming” No -- All processing occurs on election day

Source: National Conference of State Legislatures Elections and Campaigns databases; review of each
state’s election law by Commission staff.

Proposed Amendments

Revisions to the mail-in ballot processing to procedures need to answer two
questions: how much time in advance of the opening of the polls on election day should
be granted to begin processing, and what activities are authorized as part of the processing

738.C. Code § 7-15-420. Amendments to allow processing to begin the day before the election were added
as a Covid-19 pandemic response and lapse on December 31, 2021, reverting back to the language requiring
all certification and counting to occur on election day. 2020 Act 133, signed by the Governor May 13, 2020.
74 S.D. Cod. Laws §§ 12-19-10, 12-19-43 and 12-19-46. The earlier start provisions on § 12-19-43 were
added by Senate Bill 184 (2021), signed by the Governor March 18, 2021.

75 Tenn. Code §§ 2-6-202 and 2-6-303.

76 Utah Code §§ 20A-3a-401 and 20A-3a-402.

77W.Va. Code §§ 3-3-8 and 3-3-11.
78 Wisc. Stat. §§ 6.84 to 6.89; 7.52.
7 Wy. Stat. §§ 22-9-101 to 22-9-125.
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procedure. An additional issue is protecting the privacy of the ballots and maintaining a
secure chain of custody.

Almost every state allows for an initial inspection and verification of the voter’s
affidavit on the outer envelope and updating and correcting lists of voters. A large subset
of those states allow for a visual inspection of the inner envelopes to ensure that they are
unmarked and undamaged, and then the inner envelopes are set aside. A dozen states do
not allow any type of mail-in ballot preparation in advance of election day. Of the nine
largest states by population reviewed above (Pennsylvania is ranked 5" overall), six of
those states at least in some instances allow mail-in or absentee ballots to be verified,
opened, and prepared for scanning. These six states also allow for ballots to be scanned
into ballot scanners or other electronic tabulation devices. The only step not taken is to
cause the scanner or tabulation machines to generate a total number of votes (in layman’s
terms, the only step that remains for election day is to “hit the button”). Another 16 of the
remaining smaller states allow some time period before election day for ballots to be
prepared and scanned, with only a machine-generated total left to be done on election day
after the polls close. In other words, 22 states allow all but the final tabulation to occur
some period of time before election day; 12 states prohibit any pre-processing, and the
remaining 16 states (excluding Pennsylvania) allow pre-processing to some degree.

Some members of the Advisory Board have stated that processing needs to include
scanning in order to be fully effective. Others have opined that Pennsylvania’s newly
installed (2019-2020) voting systems, found in all 67 counties, have the capacity to scan
large volumes of votes and could accommodate the physical scanning of all mail-in ballots
on election day. Pennsylvania’s counties have security procedures in place to safeguard
unopened mail-in ballots from the time they are received until election day by requiring
them to be kept in sealed or locked containers, and these procedures may well be adequate
to provide appropriate security for processed and scanned ballots. These amendments,
however, also seek to strengthen safeguards and protect the chain of custody of opened
ballots.

As to how much time should be allotted for ballot processing, states range from
Georgia’s 21 days to the day before election day. Possible models could be Georgia,
California’s 15-day period, or Florida’s newly revised maximum 20-day period. Colorado,
Nebraska, Nevada, and Rhode Island allow ballot preparation and, in some instances, ballot
counting, to occur 14 to 15 days prior to the elections. The County Commissioners
Association of Pennsylvania has advocated for additional ballot preparation time, but has
not specified a particular time period.®° During Advisory Board meetings, the time frames
of 14 and 21 days have been suggested.

80 CCAP Election Reform Preliminary Report, January 2021, CCAPElectionsReformReportJanuary2021.pdf
(pacounties.org).
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AN ACT

Amending the act of June 3, 1937 (P.L.1333, No.320), entitled "An act concerning
elections, including general, municipal, special and primary elections, the nomination of
candidates, primary and election expenses and election contests; creating and defining
membership of county boards of elections; imposing duties upon the Secretary of the
Commonwealth, courts, county boards of elections, county commissioners; imposing
penalties for violation of the act, and codifying, revising and consolidating the laws relating
thereto; and repealing certain acts and parts of acts relating to elections," in preliminary
provisions and voting by qualified absentee electors, further providing for processing of
official canvassing of official absentee ballots and mail-in ballots.

The General Assembly of the Commonwealth of Pennsylvania hereby enacts as
follows:

Section 1. Section 102 of the act of June 3, 1937 (P.L.1333, No.320), known as the
Pennsylvania Election Code, amended March 27, 2020 (P.L.41, No.12), is amended to
read:

Section 102. Definitions.--

kskosk

(a.1) The word “canvass” shall mean the gathering of ballots [after the final pre-
canvass meeting] and the counting, computing and tallying of the votes reflected on the

ballots.

(q.1) The word "process" shall mean the inspection and opening of all envelopes

containing official absentee ballots or mail-in ballots, the removal of such ballots from the
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envelopes and [the counting, computing and tallying of the votes reflected on the ballots]

the preparation of those ballots for scanning, including unfolding., straightening and

duplicating if the ballot is damaged in some way that prevents it from being scanned but

where the voter’s intent is still clear. It shall also include scanning the ballot into a voting

machine or other automatic tabulating device, if the equipment used by the county board

of elections permits a ballot to be scanned without tabulating or counting the votes on the

ballot scanned. The term does not include the recording or publishing of the votes reflected
on the ballots.

Section 2. Section 1308 of the act of June 3, 1937 (P.L.1333, No.320), known as
the Pennsylvania Election Code, amended March 27, 2020 (P.L.41, No.12), is amended to
read:

Section 1308. [Canvassing] Processing of Official Absentee Ballots and Mail-in Ballots.

(a) The county boards of election, upon receipt of official absentee ballots in sealed
official absentee ballot envelopes as provided under this article and mail-in ballots as in
sealed official mail-in ballot envelopes as provided under Article XIII-D, shall safely keep
the ballots in sealed or locked containers until they are to be [canvassed] processed by the
county board of elections. An absentee ballot, whether issued to a civilian, military or
other voter during the regular or emergency application period, shall be [canvassed]
processed in accordance with subsection (g). A mail-in ballot shall be [canvassed]
processed in accordance with subsection (g).

* k%

(d) Whenever it shall appear by due proof that any absentee elector or mail-in elector

who has returned his ballot in accordance with the provisions of this act has died prior to
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the opening of the polls on the day of the primary or election, the ballot of such deceased

elector shall be rejected by the [canvassers] board of elections but the counting of the ballot

of an absentee elector or a mail-in elector thus deceased shall not of itself invalidate any

nomination or election.

k %k 3k

(2) (1)

(1) An absentee ballot cast by any qualified absentee elector as defined in
section 1301(a), (b), (c), (d), (e), (), (g) and (h) shall be canvassed in accordance
with this subsection if the ballot is cast, submitted and received in accordance with
the provisions of 25 Pa.C.S. Ch. 35 (relating to uniform military and overseas
voters).

(i1) [An] Subject to the provisions of paragraph (1.1) an absentee ballot cast by

any absentee elector as defined in section 1301(i), (j), (k), (1), (m) and (n), an

absentee ballot under section [1302(a.3)] 1302.1(a.3) or a mail-in ballot cast by a

mail-in elector shall be canvassed in accordance with this subsection if the absentee

ballot or mail-in ballot is received in the office of the county board of elections no

later than eight o'clock P.M. on the day of the primary or election.

(1.1) The county board of elections [shall meet no earlier than seven o'clock A.M.
on election day to pre-canvass all ballots received prior to the meeting.] may begin

processing official absentee and mail-in ballots no earlier than seven o’clock A.M. on

the 14th day immediately preceding the election, during the hours of seven o’clock

A.M. to seven o’clock P.M. each day, including holidays and weekends, if the number

of absentee and mail-in ballots sent by the county to registered voters indicates that
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extra time will be needed to ensure that all such ballots can be processed, counted and

tallied prior to eleven o’clock P.M. on the day of the election. A county board of
elections shall provide at least forty-eight hours' notice of [a pre-canvass meeting] the

first day that pre-election day ballot processing will begin by publicly posting a notice

[of a pre-canvass meeting] of the dates and times processing will occur on its publicly

accessible Internet website. One authorized representative of each candidate in an
election and one representative from each political party shall be permitted to remain
in the room in which the absentee ballots and mail-in ballots are [pre-canvassed]
processed. No person observing, attending or participating in [a pre-canvass meeting]

any ballot processing activities may disclose the results of any portion of any [pre-

canvass meeting] ballot processing prior to the close of the polls on election day. A

person who makes an unauthorized disclosure under this paragraph shall be guilty of a

misdemeanor of the first degree.

(2) The county board of elections shall meet no earlier than the close of polls on
the day of the election and no later than the third day following the election to begin
canvassing absentee ballots and mail-in ballots not [included in the pre-canvass

meeting] processed under paragraph (1.1). The meeting under this paragraph shall

continue until all absentee ballots and mail-in ballots received prior to the close of the
polls have been canvassed. The county board of elections shall not record or publish
any votes reflected on the ballots prior to the close of the polls. The canvass process
shall continue through the eighth day following the election for valid military-overseas
ballots timely received under 25 Pa.C.S. § 3511 (relating to receipt of voted ballot). A

county board of elections shall provide at least forty-eight hours' notice of a canvass
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meeting by publicly posting a notice on its publicly accessible Internet website. One
authorized representative of each candidate in an election and one representative from
each political party shall be permitted to remain in the room in which the absentee
ballots and mail-in ballots are canvassed.

(3) When the county board meets to [pre-canvass] process or canvass absentee
ballots and mail-in ballots under paragraphs (1), (1.1) and (2), the board shall examine
the declaration on the envelope of each ballot not set aside under subsection (d) and
shall compare the information thereon with that contained in the "Registered Absentee
and Mail-in Voters File," the absentee voters' list and/or the "Military Veterans and
Emergency Civilians Absentee Voters File," whichever is applicable. If the county
board has verified the proof of identification as required under this act and is satisfied
that the declaration is sufficient and the information contained in the "Registered
Absentee and Mail-in Voters File," the absentee voters' list and/or the "Military
Veterans and Emergency Civilians Absentee Voters File" verifies his right to vote, the
county board shall provide a list of the names of electors whose absentee ballots or
mail-in ballots are to be [pre-canvassed] processed or canvassed.

(4) All absentee ballots which have not been challenged under section 1302.2(c)
and all mail-in ballots which have not been challenged under section 1302.2-D(a)(2)
and that have been verified under paragraph (3) shall be counted and included with the
returns of the applicable election district as follows:

(1) The county board shall open the envelope of every unchallenged absentee
elector and mail-in elector in such manner as not to destroy the declaration executed

thereon.
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(i1) Ifany of the envelopes on which are printed, stamped or endorsed the words
"Official Election Ballot" contain any text, mark or symbol which reveals the
identity of the elector, the elector's political affiliation or the elector's candidate
preference, the envelopes and the ballots contained therein shall be set aside and
declared void.

(iii)

(A) In the case of absentee and mail-in ballots processed during the time

allotted in paragraph (1.1), after the ballots have been processed, they shall be

locked and sealed in tamper-proof containers and secured in a locked secure

location at the county board of elections physical location and otherwise

retained subject to the provisions of this act regarding retention and safekeeping

of canvassed ballots in general.

(B) In the case of absentee and mail-in ballots not processed under

paragraph (1.1), the [The] county board shall then break the seals of such

envelopes, remove the ballots and count, compute and tally the votes.
(iv) Following the close of the polls, the county board shall record and publish

the votes reflected on the ballots.

* %k 3k
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IMPACT OF
EXECUTIVE AND JUDICIAL DECISIONS
ON PENNSYLVANIA ELECTION LAW

Fundamental to democratic government is the concept of separation of powers and
the notion of three separate but equal branches of government. At its most basic level, laws
are enacted by the legislature, which also appropriates the funds necessary to operate the
government, the executive branch implements and administers the law enacted by the
legislature, and the judiciary interprets the Constitution and laws when controversies are
brought before it. The presidential election of 2020 tested the limits of this separation and
balance of powers at times; and in the minds of some, individual branches overstepped
their bounds. Determinations by the Department of State and rulings by the Pennsylvania
Supreme Court created temporary responses to questions raised and effectively filled in
what were perceived to be gaps in primarily the mail-in ballot provisions of the law.%!

The cases examined in Appendix B interpreted and modified Pennsylvania’s mail-
in law in the following ways:

» Act 77 was interpreted to permit counties to use drop boxes or other mobile or
temporary collection sites. If this practice is not desired, the statute would need
to be amended to explicitly prohibit their use and specify what constitutes an
acceptable return of a mail-in ballot. Section 1306-D of the Election Code
governs voting by mail-in electors. The provision states that “the elector shall
send same [envelope] by mail, postage prepaid, except where franked, or
deliver it in person to said county board of election.”®> The Pennsylvania
Supreme Court in Pennsylvania Democratic Party v Boockvar®’ found that this
provision was subject to multiple reasonable interpretations. Accordingly, the
court determined that hand delivered mail-in ballots could be accepted at
locations other than county board of election office addresses, finding that the
legislative intent of Act 77 was to provide voters with options to vote outside
of traditional polling places.

» The deadline for receipt of completed mail-in ballots was statutorily established
as no later than 8:00 pm on the day of the primary or election.®* This remains
the state of the law in Pennsylvania in June 2021. This rule was temporarily
lifted by the Pennsylvania Supreme Court for the November 2020 General
Election in Pennsylvania Democratic Party v. Boockvar. The court granted this
relief to reduce voter disenfranchisement through factors beyond their control.

82 § 1306-D(a) of the Election Code, as added by Act 77.
8 Pennsylvania Democratic Party v. Boockvar, 238 A. 3d. 345, 361 (Pa. 2020).
84§ 1306-D(c) of the 1937 Election Code, as added by Act 77.
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In finding the COVID-19 pandemic and its fallout on voters seeking to exercise
their franchise the equivalent of a natural disaster, conflated by the combination
of U.S. Postal Service delivery standards and the timelines set forth in the
Election Code for receipt and return of a mail-in ballot, the Pennsylvania
Supreme Court granted temporary and extraordinary equitable relief in the form
of an injunction that permitted tabulation of ballots mailed by voters via the
USPS and postmarked by 8:00 p.m. on Election Day, and received by 5:00 p.m.
on the Friday following the election. 3’

The Pennsylvania Supreme Court in Pennsylvania Democratic Party v.
Boockvar also held that ballots received between Election Day and the military
ballot deadline that lacked a postmark or other proof of mailing, or for which
the postmark or other proof of mailing is illegible, were presumed to have been
mailed by Election Day unless a preponderance of the evidence demonstrated
that it was mailed after Election Day The Court specifically stated that “[W]we
refuse, however, to disenfranchise voters for the lack or illegibility of a
postmark resulting from the USPS processing system, which is undeniably
outside the control of the individual voter.” ¢ While not issuing a ruling (the
case was dismissed on jurisdictional grounds), the United States Court of
Appeals for the Third Circuit commented that it believed that the Pennsylvania
Supreme Court’s order to presume that mail-in ballots without postmarks are
valid violates the Equal Protection Clause because it creates an unequal
treatment of votes.®” It would be prudent to amend the Election Code to provide
specific guidance on how ballots with illegal or missing postmarks should be
treated. This issue was not unique to the November 2020 general election and
is likely to result in further litigation in the future if not addressed.

Pennsylvania’s requirement that pollwatchers be residents of the county in
which they serve was found to not violate the United States or Pennsylvania
Constitutions.

The ability to “cure” imperfect ballots was challenged on the basis that some
counties allowed it and others did not, thus violating the equal protection rights
of voters. The Pennsylvania Supreme Court sitting in the Middle District stated:
“It is perfectly rational for a state to provide counties discretion to notify voters
that they may cure procedurally defective mail-in ballots.”® As Pennsylvania’s
statute neither allows nor prohibits ballot curing, a legislative declaration would
probably be useful. Several states have specific statutes to deal with
opportunities to cure mail-in ballots.

8 1d. at 371.

86 Id. at 371, n.26.

87 Bognet v. Secretary Commonwealth of Pennsylvania, 980 F.3d. 336, 354 (3d Cir. 2020).

88 Pennsylvania Democratic Party, 238 A.3d. at 385.

8 Donald J. Trump for President, Inc., et al. v. Secretary Commonwealth of Pennsylvania, 830 F. Appx. 377
(3d Cir 2020) (Trump II).
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Pennsylvania Supreme Court Jurisdiction

There has been some confusion among some observers as to how the Pennsylvania
Supreme Court has been able to assume jurisdiction over some of these cases. In normal
circumstances, a plaintiff or petitioner brings a case to a court of original jurisdiction. In
Pennsylvania, that is usually a county court of common pleas or in matters involving
government agencies, the Commonwealth Court. Decisions are made at those levels, and
appeals can be sought through the Superior Court and then the Supreme Court. Act 77 of
2019 provided that the Pennsylvania Supreme Court had exclusive jurisdiction over
constitutional challenges to its provisions regarding straight ticket voting and mail-in
ballots, in any challenge brought before it during the 180 days following the effective date
of Act 77. As Act 77 was effective upon enactment on October 31, 2019, constitutional
challenges under this exclusive jurisdiction had to be commenced prior to the end of April
2020. Most of the litigation involving mail-in balloting occurred after the 180-day deadline
had passed. Additionally, several constitutional challenges were brought in federal court,
outside of the Pennsylvania Supreme Court's jurisdiction. To the extent litigation was
brought after April 2020, the cases were usually filed in courts of common pleas and the
Commonwealth Court. However, the Pennsylvania Supreme Court has what is known as
extraordinary jurisdiction, or “King’s Bench” jurisdiction, which allows it to reach down
to a lower court and remove a case from that court’s docket and immediately consider it,
without going through the appeal process. This authority is limited to extraordinary
circumstances, such as cases in which the importance of an issue to public well-being or
the expediency with which action must be taken in the interest of justice requires
superseding normal judicial or appellate procedures. Pennsylvania’s Supreme Court has
explicitly had this authority since 1722.%°

%42 Pa.C.S. §§ 502 and 726; Pa. R.A.P. 3309.
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ON-GOING PENNSYLVANIA
LEGISLATIVE PROPOSALS

House State Government Committee Public Hearings

Between January 21 and April 15, 2021, the House State Government Committee
conducted a series of 10 public hearings to gather information about Pennsylvania’s
election laws. On May 10, 2021, committee chair Representative Seth Grove released the
committee’s findings, “A Comprehensive Review of Pennsylvania’s Election Laws: How
Pennsylvania Can Guarantee Rights and Integrity in Our Election System.”®! The report
addressed such issues as the Department of State’s election guidance, the SURE system
and other election information technology, audits, voter registration, voting machines,
mail-in and absentee ballots, county election board operations and satellite offices, election
integrity and accessibility policy, election laws and procedures in other states, and
testimony from stakeholders and members of the House of Representatives.

Proposed Legislation in Pennsylvania

Proposed legislation before the Pennsylvania General Assembly during the 2021-
2022 legislative session addresses a variety of topics. Legislation introduced through June
21, 2021 has been listed below by topic. Seventy-four bills have been introduced, but as
of June 21, 2021, all but two of the bills remain in the committees to which they were
originally referred.

Absentee Ballots

Senate Bill 93, Printer’s No. 164, allows electors who have requested permanent absentee
voter status an option to revoke that status electronically.

Candidates and Campaigns

Senate Bill 140, Printer’s No. 117, requires candidates’ reports and statements to be filed
electronically, and requires the Depart of State to maintain a searchable computer database

and electronic reporting system to include contributions and expenditures by candidates
and political committees. Also provides for disposition of unused campaign funds.

o1 https://www.legis.state.pa.us/WUO1/LI/TR/Reports/2021_0002R.pdf.
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House Bill 174, Printer’s No. 141 prohibits public employees from using sick time to
engage in campaign activities.

House Bill 851, Printer’s No. 835 requires background checks for candidates for school
district offices.

House Bill 852, Printer’s No. 836 requires financial reporting of expected large political or
campaign donations by nonprofit organizations by the organization and disclosure of
receipts from candidates and campaigns.

House Bill 905, Printer’s No. 892 calls for the mandatory disclosure of federal income tax
returns of candidates for President of the United States and Governor of Pennsylvania.

Conduct of Elections

House Bill 28, Printer’s No. 1658 provides for immunity from liability for individuals who
report election misconduct. Establishes a $5,000 reward for information regarding election
fraud leading to the arrest and conviction of an offender.

House Bill 29, Printer’s No. 1659 provides for standardized requirements for all paper
ballots.

Senate Bill 59, Printer’s No. 36 allows for ranked-choice voting at November municipal
elections.

Senate Bill 404, Printer’s No. 395, creates the Voter’s Bill of Rights regarding such matters
as being in line to vote at the time the polls close, where voting is allowed if the person has
moved to another polling district, voting via special needs ballot, taking children under the
age of 18 into the voting area, voting without intimidation or force, and choosing to vote
in-person even though a mail-in ballot had been requested.

Senate Bill 422, Printer’s No. 422 requires voter ID to vote.
Senate Bill 735, Printer’s No. 899 proposes a constitutional amendment to require voter
identification at the polls. The bill received second consideration in the Senate and was re-

referred to the Senate Appropriations Committee on June 16, 2021.

House Bill 737, Printer’s No. 722 prohibits possession of a firearm at a polling place
(exception for law enforcement).

House Bill 853, Printer’s No. 837 requires voter ID to vote.
House Bill 1300, Printer’s No. 1760 is a comprehensive election reform bill. For purposes
of this report, the bill requires county boards of elections to meet on the first Friday and

Saturday before election day to pre-canvas and may meet any other day during the five
days leading up to election day. Additionally, the bill adds further responsibilities to the
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Election Law Advisory Board. The bill received first consideration in the House of
Representatives and was re-committed to the House Rules Committee on June 15, 2021.

Early Voting

House Bill 316, Printer’s No. 290 requires counties to provide early voting beginning 15
days prior to the date of the primary or election. Standards established for uniform days,
times, hours of operation, and early voting sites. Counties may track votes by precinct but
may not tabulate votes until close of polls on election day.

House Bill 366, Printer’s No. 338 is similar to HB 316 above, except that the early voting
period begins 30 days prior to the date of the primary or election, and requires a minimum

number of polling places be available in the county, based on local population. The bill
also extends the start of pre-canvassing to 14 days before the election.

Election Audits

House Bill 1197, Printer’s No. 1258, provides for Department of State audits with 90 days
of each election. Within 180 days of all general elections, DOS is to compare voting
records with neighboring states to ensure no discrepancies or irregularities, such as a voter

voting in both Pennsylvania and another state.

House Bill 1476, Printer’s No. 1593 provides for voting system performance audits of each
county election results.

House Bill 1477, Printer’s No. 1594 provides for county voting system audits.

Election Day Voter Access

House Bill 18, Printer’s No. 11 declares the first Tuesday after the first Monday in
November, known as Election Day, as a legal holiday in Pennsylvania.

Senate Bill 309, Printer’ No. 319 requires employers to give employees up to two hours
absence from work in order to vote in-person.

House Bill 892, Printer’s No. 883 requires employees to give employees up to two hours

leave without loss of pay, leave or other benefits in order to vote in-person. The leave is
limited to the beginning or end of the employee’s shift.

Judicial Matters

Senate Bill 22, Printer’s No. 6 provides that when a Governor files a vacancy in the office
of judge or magisterial district judge. Upon the creation of a vacancy, the Office of General
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Counsel is to provide an application period of 30 days. Redacted applications are to be
posted on the office’s website and a 30-day public comment period must occur.

House Bill 263, Printer’s No. 234 proposes a constitutional amendment to change the way
number of justices and the manner of electing those justices for the Supreme and Superior
Courts of Pennsylvania.

Mail-Ballots
House Bill 25, Printer’s No. 13 repeals mail-in ballot provisions.

House Bill 30, Printer’s No. 1660 authorizes guardians, persons with power of attorney,
and next of kin of qualified electors to apply for a mail-in ballot on their behalf. Creates a
thumbprint identification system for those who cannot sign or mark their applications.
Requires each county board to establish an election management system to track all mail-
in ballots sent to electors.

House Bill 31, Printer’s No. 1661 limits the locations of drop boxes and drop off locations,
requires video surveillance of the site, and requires the ability to time, date and location
stamp the ballots when dropped off.

Senate Bill 128, Printer’s No. 100 changes Pennsylvania’s voting method to all mail-in and
absentee voting.

House Bill 195, Printer’s No. 1189 repeals mail-in ballot provisions.

Senate Bill 322, Printer’s No. 330 amends the mail-in ballot pre-canvassing provisions. It
requires a judge of elections to deliver all completed absentee and mail-in ballots to the
county board of elections by 2 A.M. It authorizes the chairs of the county political parties
(or a designee) to remain in the room where pre-canvassing occurs. Persons allowed to
watch the pre-canvassing are to be permitted to have a clear line of sight to view and hear
the proceedings at a distance of six feet or less, but that does not impede the ability of the
person canvassing the ballots from carrying out his or her duties.

House Bill 366, Printer’s No. 338 extends the start of pre-canvassing to 14 days before the
election. The bill also allows for early voting. See above.

Senate Bill 515, Printer’s No. 506 repeals the permanent mail-in voter list and states that
only the Department of State or the county board of election of the qualified elector’s

residence may send an application for a mail-in ballot to the elector.

Senate Bill 599, Printer’s No. 673 extends the pre-canvassing period to 21 days before
election day.

House Bill 808, Printer’s No. 792 allows ballots postmarked by on or before election day
and received by 8 P.M. on the 6 day following the election may be counted.
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House Bill 895, Printer’s No. 886 repeals the mail-in ballot application process and instead
provides for automatic mailing of mail-in ballots to each qualified registered elector 60
days before the election.

House Bill 982, Printer’s No. 994 extends the pre-canvassing period as follows:

e 1% 2™ and 2" Class A counties begin may begin pre-canvassing 14 days prior
to election day;

e 3" (Class counties may begin pre-canvassing 7 days prior to election day; and

e 4" through 8" Class counties may begin pre-canvassing 3 days prior to election
day

House Bill 1266, Printer’s No. 1346 provides that absentee and mail-in ballots received
within three days after the election that are postmarked on or before election day shall be
counted.

House Bill 1270, Printer’s No. 1350 prohibits private organizations or individuals from
sending an application for an absentee or mail-in ballot to an elector by mail or electronic
means. The bill requires all qualified registered electors to be place on a permanent mail-
in ballot list. Electors may opt out of this list upon request.

House Bill 1498, Printer’s No. 1636 repeals the ability of a person who received a mail-in
ballot turning in the ballot for destruction and voting in-person on election day. The bill
authorizes electors to present their completed mail-in ballots to the judge of elections at
their polling place on election day.

House Bill 1499, Printer’s No. 1637 specifically authorizes signature verification of
absentee and mail-in ballots and grants the authority to reject ballots if the signatures are
found not to match.

House Bill 1501, Printer’s No. 1638 requires each mail-in ballot to include a unique
scannable identification code.

House Bill 1502, Printer’s No. 1639 provides that absentee and mail-in ballots (except
military ballots) received after 8 P.M. on election day are void. Provides that no declared
disaster emergency, executive order or court order may waive that deadline.

House Bill 1618, Printer’s No. 1794 requires county boards of elections to meet at least
once before election day to pre-canvass all ballots received prior to the meeting. This can
occur at any point during the seven-day period prior to election day, including the day
before election day. This authorization is contingent upon the board completing a pre-
canvass of all ballots received prior to the Friday before election day. Pre-canvassing
activities authorized are those currently present in the law.
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House Bill 1619, Printer’s No. 1795 extends the current pre-canvassing period to no earlier
than 21 days prior to election day.

House Bill 1620, Printer’s No. 1796 provides for a “notice to cure” if an absentee or mail-
in ballot is received on which the signature cannot be verified to prove identity.

Senate Bill 784, Printer’s No. 922 changes the application date for absentee ballots and
allows additional time for precanvassing.

Nomination Petitions

Senate Bill 56, Printer’s No. 33 extends the provisions regarding the counting and treatment
of irregular ballots to general elections (the provisions formerly applied only to primary
elections). This includes a provision that irregular ballots are not to be counted unless the
total number of ballots equals or exceeds the number of signatures required to file a
nomination petition.

House Bill 367, Printer’s No. 339 sets the minimum number of signatures need for
candidates at primaries at 10 in cities of the 3™ Class.

House Bill 894, Printer’s No. 990 extends the provisions regarding the counting and
treatment of irregular ballots to general elections (the provisions formerly applied only to
primary elections). This includes a provision that irregular ballots are not to be counted
unless the total number of ballots equals or exceeds the number of signatures required to
file a nomination petition. The bill also provides for open primaries.

House Bill 1425, Printer’s No. 1532 waivers nomination petition and affidavit
requirements for incumbents seeking renomination for the same office or persons who were
defeated in the immediately preceding election cycle for the same office. This waiver is
inapplicable for offices that are the subject of redistricting in the first election cycle
following the redistricting.

Pollwatchers

Senate Bill 573, Printer’s No. 612 increases the number of authorized pollwatchers,
removes the requirement that pollwatchers be residents of the county within which they
serve and replaces it with a requirement that they be residents of the Commonwealth, and
authorizes watchers to be within the enclosed space where ballot counting occurs, but they
may not interfere with the counting.

Poll Worker Recruitment and Retention

House Bill 1638, Printer’s No. 1813 provides an exemption from state income tax for
compensation received by poll workers for the election-related duties.
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Primaries

Senate Bill 346, Printer’s No. 369 allows an “unenrolled elector” (independent or
unaffiliated) to vote at a primary by declaring which political party the elector wishes to
vote in for that primary election.

Senate Bill 428 moves the date of the primary in presidential election years to the third
Tuesday of March.

Senate Bill 690, Printer’s No. 816 allows an “unenrolled elector” (independent or
unaffiliated) to vote at a primary by declaring which political party the elector wishes to
vote in for that primary election.

House Bill 894, Printer’s No. 990 allows unaffiliated qualified voters to vote at a primary
by declaring which political party the elector wishes to vote in for that primary election.
The party designation remains until the elector changes it. See above.

House Bill 1614, Printer’s No. 1788 amends the number of official election ballots to be
provided at primary and general elections.

Voter Registration

House Bill 24, Printer’s No. 12 creates the Voter Registration Database Audit Act. The
bill calls for an audit of the voter registration database and at the conclusion purging of the
records of all deceased and inactive electors.

Senate Bill 30, Printer’s No. 12 Senate Bill 30, Printer’s No. 12 proposes a constitutional
amendment to lower the voting age in Pennsylvania to 16.

Senate Bill 141, Printer’s No. 118 provides for automatic voter registration upon
application for a driver’s license, and upon application for employment with a state agency
or an application for program benefits through a state agency.

House Bill 143, Printer’s No. 109 requires monthly cross-referencing of the State’s
database of registered voters with death record information from local registrars. The bill
also provides for registration updates for person who move residence.

Senate Bill 198, Printer’s No. 171, creates the Election Day Registration Act.

House Bill 205 provides for automatic registration of qualified electors. Personal
information is to be collected from PennDOT, the Department of Human Services, and the
Department of Military and Veterans Affairs. Electors so registered are to receive notice
of the registration, the opportunity to decline, and the ability to enroll/designate a political

party.

House Bill 215, Printer’s No. 181 allows for same day voter registration.
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House Bill 462, Printer’s no. 423 provides for cancellation of a deceased persons
registration. Within two days of receipt of a death certificate by a local registrar or the
State Registrar of Vital Statistics, notice is to be given to local election officials.

Senate Bill 510, Printer’s No. 536, allows youth between the ages of 16 and 18 to pre-
register to vote.

House Bill 1053, Printer’s No. 1087 authorizes same day voter registration.

House Bill 1334, Printer’s No. 1432 creates the Secure and Fair Elections Act. The bill
requires all persons seeking to register to vote to provide proof of U.S. citizenship. Persons
registered to vote on the effective date of the act will be deemed to have provided
satisfactory proof and will not be required to submit evidence of U.S. citizenship.

Voting Machines

House Bill 1663, Printer’s No. 1858 requires voting machines used in Pennsylvania to be
manufactured in the United States and sold by a vendor with a primary place of business
in the United States.

Voting Rights of Previously Incarcerated

House Bill 1336, Printer’s No. 1439 provides that the Department of State to notify inmates
of the requirements of eligibility to vote after release from confinement in a penal
institution in the Commonwealth.

House Bill 1337, Printer’s No. 1434 provides that the Department of State shall maintain
a database on its publicly accessible website to all persons to search for information about
the voting habits and activities of previously incarcerated individuals.

2020 Election Concerns

Senate Bill 71, Printer’s No. 53 requires the Department of State to provide a report on
how complaints about the 2020 Election were handled.

Senate Bill 528, Printer’s No. 602, the 2020 General Election Review and Audit Act
requires the Auditor General to perform an audit of the 2020 presidential election.
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ACTIVITIES IN OTHER JURISDICTIONS

United States Congress

This subchapter provides a cursory review of proposed federal legislation known
as HR1, also commonly referred to as the “For the People Act of 2021.” It is worth noting
that this piece of legislation has been a polarizing subject of discussion throughout national
politics, especially with respect to its proposed amendments to federal election law.

Procedural History

HRI1 is currently pending before the 117" United States Congress. The bill was
initially introduced before the U.S. House of Representatives on January 4, 2021, where
222 Democrats ultimately signed on as co-sponsors. No Republicans co-sponsored the bill.
On March 2, 2021, HR1 was brought up for debate before the House. On March 3, 2021,
the House voted 220-210 to adopt HR1, with all but one present Democratic Representative
(Rep. Bennie Thompson, Miss.) voting in favor and no support from any Republican
Representatives. The bill was received in the U.S. Senate on March 11, 2021, and as of
May 25, 2021, the bill has yet to be taken up in the Senate and remains pending.®?

The bill addresses several areas of the election process including election integrity
and security, campaign finance, voter access, and ethics for the three branches of the federal
government. In addition, the bill would federalize the election process by implementing
nationwide mandates for the states to carry out in their election processes. For instance,
the bill would require all states to universally implement early voting, automatic voter
registration, no-fault absentee balloting for voters, and other requirements.

Significant Provisions

Below is a list highlighting some of the more significant provisions within the bill
that will have a direct impact on state laws for federal elections.

Expanding Voter Registration

The bill mandates that the chief State election official of each State operate a system
of automatic registration for the registration of eligible individuals to vote for elections for
Federal office in the State. According to the bill, “automatic registration” is essentially a

%2 Congress.Gov, “H.R. 1 — For the People Act of 2021,” hitps://www.congress.gov/bill/117th-
congress/house-bill/1/all-actions?overview=closed#tabs, last accessed on May 25, 2021.
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system that registers an individual to vote in elections for Federal office in a State, if
eligible, by electronically transferring the information necessary for registration so that,
unless the individual declines to be registered, the individual will be registered to vote.”*

Specifically, the official must ensure that the individual is registered to vote in
elections for Federal office in the State if the individual is eligible, not later than 15 days
after a contributing agency has transmitted information. This official is also required to
send written notice to the individual, in addition to other means of notice established within
the bill, of the individual’s voter registration status, not later than 120 days after a
contributing agency has transmitted such information.”* The bill further provides that a
state may not refuse to treat an individual as an eligible individual on the grounds that said
individual is less than 18 years of age at the time a contributing state agency receives
information with respect to the individual, so long as the individual is at least 16 years of
age at such time.”> Agencies administering the automatic registration system mandated by
the bill must ensure that an eligible individual is given the opportunity to decline the
opportunity to register to vote.”®

In addition, the bill requires each state to ensure the availability of internet for
online registration on the official public websites of the appropriate State and local election
officials. The websites must also include online assistance to applicants in applying to
register to vote, a streamlined completion and submission registration application form
prescribed by the Election Assistance Commission, and online receipts of completed voter
registration applications.®’

Each State would be required under the bill to permit same day registration for any
eligible individual. In other words, an eligible individual must be permitted on the day of
a Federal election and on any day when voting, including early voting, to register to vote
in a Federal election and to cast a vote in such election.”®

Under the bill, each state would be mandated to permit individuals to vote in an
election for Federal office during an early voting period prior to the date of the election, in
the same manner as voting is allowed on such date. The early voting period required would
consist of a period of consecutive days (including weekends) beginning on the 15th day
before the date of the election (or, at the option of the State, on a day prior to the 15th day
before the date of the election) and would end on the date of the election. Each polling
place permitting early voting must allow such voting for no less than 10 hours on each day;
have uniform hours each day for voting; and allow such voting to be held for some period
of time prior to 9:00 a.m (local time) and some period of time after 5:00 p.m. (local time).”’

9% HL.R. 1, 117th Cong., § 1012(a)(1)-(2) (2021).
% Ibid. § (b)(1)-(2).

% Ibid. § 1012(d).

% Ibid. § 1013(b)(2).

97 Ibid. § 6A(a)(1)-(4).

% Ibid § 304(a)(1)(A)-(B).

® Ibid. § 306(a)(1)-(2), (b)(1)-(3).
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The bill also requires certain parameters for location of polling places, such as proximity
to public transportation and college campuses. %

Voting by mail must be an option available to all eligible voters in every state under
the requirements of the bill. No state may impose any additional requirements or

conditions on the eligibility of an individual to cast a vote by absentee ballot by mail. '°!

Protection of Information

The bill prohibits contributing state agencies from collecting, retaining,
transmitting, or publicly disclosing an individual’s decision to decline voter registration,
an individual’s decision not to affirm his or her citizenship, or any information that a
contributing agency transmits pursuant to pre-existing voter registration information.'%?
Each state must establish appropriate technological security measures to prevent to the
greatest extent practicable any unauthorized access to information provided by individuals
using the online services for voter registration. '

Voter Identification

The bill appears to relax state voter ID laws by requiring states to allow those who
do not have an ID to present a statement “signed by the individual under penalty of perjury,
attesting to the individual’s identity and attesting that the individual is eligible to vote in
the election.” This requirement would only be applicable for federal elections.'*

Use of Electronic Addresses for Purposes other than Official Use

H.R. 1 would also require that a chief State election official ensure that any
electronic mail address provided by an applicant is used only for purposes of carrying out
official duties of election officials and is not transmitted by any State or local election
official (or any agent of such an official, including a contractor) to any person who does
not require the address to carry out such official duties and who is not under the direct
supervision and control of a State or local election official.!*

Congressional Redistricting

The bill establishes terms and conditions States must follow in carrying out
congressional redistricting after an apportionment of Members of the House of
Representatives. Specifically, the bill requires that congressional redistricting be conducted
in accordance with a redistricting plan established by an independent redistricting
commission established by a state pursuant to specific terms in the bill.!%

19 1pid. § 306(c)(1), (3).
01 1pid. § 307(a)(1).

192 1pid. § 1015(d)(1)-(4).
193 1hid. § 6A(f).

104 Ibid. § 1903 (a).

195 Ihid. § 1003(c).

106 1hid. § 2401(a)(1).
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Under the plan, the following criteria must be followed:
e Districts must comply with the U.S. Constitution.

e Districts must comply with the Voting Rights Act of 1965 (52 U.S.C. 10301 et
seq.), and all applicable Federal laws.

e Districts must be drawn, to the extent that the totality of the circumstances
warrant, to ensure the practical ability of a group protected under the Voting
Rights Act of 1965 (52 U.S.C. 10301 et seq.) to participate in the political
process is not diluted or diminished.

e Districts must respect communities of interest, neighborhoods, and political
subdivisions to the extent practicable. A “community of interest” is defined as
an area with recognized similarities of interests, including but not limited to
ethnic, racial, economic, tribal, social, cultural, geographic or historic identities.
The term communities of interest may, in certain circumstances, include
political subdivisions such as counties, municipalities, tribal lands and
reservations, or school districts, but shall not include common relationships
with political parties or political candidates. '’

Campaign Finance

The bill also addresses the issue of campaign finance by expanding the prohibition
on campaign spending by foreign nationals. In addition, the bill requires additional
disclosure of campaign-related fundraising and spending, along with additional disclaimers
regarding certain political advertising, and establishing an alternative campaign funding
system for certain federal offices.!”®® Any covered organization that makes campaign-
related disbursements aggregating more than $10,000 in an election reporting cycle must,
not later than 24 hours after each disclosure date, file a statement with the
Commission disclosing its campaign-related disbursements. %

Ethics for the Three Branches of Government

The bill addresses ethics requirements for all three branches of government. For
instance, the bill provides that the Judicial Conference issue a code of conduct applicable
to each justice and judge of the United States. The code of conduct may include provisions
that are applicable only to certain categories of judges or justices.!!® The bill also prohibits
Members of the House from serving on the board of a for-profit entity and establishing
additional conflict-of-interest and ethics provisions for federal employees and the White
House.'!! With respect to conflicts of interest and Covered Executive Branch employees,

197 Ibid. § 2401(a)(1)-(4).
198 1pid, § 4105.

199 1hid. § 342(a)(1).

10 1pid. § 7001 (a).

M Ihid. Title VIIL
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the bill prohibits such employees from participating “personally and substantially in a
particular matter in which the covered employee knows or reasonably should have known
that a former employer or former client of the covered employee has a financial interest.”!!?

Other States

State election laws are being amended at a rapid pace, and new enactments reach
the evening news with startling frequency. This subchapter will attempt to address the
newest developments in other states that may be of interest to Pennsylvania as it deliberates
potential changes to its election laws beyond mail-in ballot processing.

Through June 21, 2021, other states have adopted numerous statutes and
amendments affecting election law. This short summary highlights those changes that are
not addressed elsewhere in this report.'!

Arizona

e Comparison of death records with the statewide voter registration database

e Security procedures for voting machines and electronic polling devices

e Prohibits the use of private monies to prepare, administer or conduct an election

e Specifies that absentee ballots cannot reveal voter’s political affiliation

e Revisions to election ballots, dates, deadlines, election boards, nomination
petitions, and polling locations

Arkansas
e Voter ID for provisions ballots

e Requires all voting machines to operate without a connection to the internet or
an external network

e Limits on absentee ballot collection

112 Ibid. § 602.
113 Information culled from the National Conference of State Legislatures, “2021 Election Enactments,” May
24,2021, https://www.ncsl.org/research/elections-and-campaigns/202 1 -election-enactments.aspx.
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Hawaii

Idaho

Illinois

Prohibits election officials from distributing unsolicited absentee ballot
applications

Balloting Integrity Act — complaint process

Restricts electioneering within 100 feet of primary exterior entrance to a polling
place

Requires county board to certify to State that it has a secure electronic

connection to prevent unauthorized access to electronic pollbooks, voter
registration database, voting equipment, and materials

Changes to procedures for proclamations of voter service centers and drop
boxes, including days, location, and hours of operation

Training and guidance on verification of signatures of electors and petition
signers

Amends drop box provisions, allows curbside voting, and allow ballots returned
without postage to be accepted

Provision of voter registration information to citizens when released from
incarceration and allows Department of Corrections to participate in automatic
voter registration program

Requires cybersecurity measures by local election authorities

Mandates that information regarding voter registration to be provided to high
school students

State Board of Elections to provide local authorities with guidance 90 days
before each election

Makes November 8, 2022 a state holiday

Provides for permanent mail-in voting lists
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Indiana

Towa

Kentucky

Louisiana

Removal from voter registration of persons incarcerated in another state
Early absentee ballot voting in satellite offices

Prohibits use of private funds for preparing, administering or conducting
elections, including registering voters

Reduces early voting period from 29 days to 19 days

Requires absentee ballots to be received by the close of the polls on election
day

Requirements of nomination petitions
Proof of ID for provisional ballots

Absentee ballot application and ballot tracing on state website to be available
by February 26, 2024

Prohibiting ballot harvesting

Establishes three days of early voting

Allows vote center polling places

Creates an online absentee ballot request portal
Allows voters to cure signatures on absentee ballots
Provides for curing of ballots

Establishes an online absentee ballot tracking service

Requires annual training for members of parish board of elections
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Maryland

Montana

Requires persons conducting exit polls to register with the State
Registrars of voting to complete orientation and training
Provides for voter registration rights of persons with felony convictions if the

person has not been incarcerated for the past five years and had not been
convicted of an election offense

Increases the number of voting centers in some counties
Allows for permanent absentee ballot status and list
Establishes provisions governing locations of drop boxes

Requires absentee ballot applications be sent to every eligible voter before the
primary election in 2022 and 2024

Provides for information and voter registration applications for individuals
released from correctional facilities

Requires Baltimore City central booking facility to provide a designated drop
box for eligible voters who are incarcerated in the facility to submit voter

registration and absentee ballot applications, and absentee ballots

Expands hours at early voting centers

Eliminates same day voter registration. Deadline is now noon of the day before
the election.

Prohibits any pecuniary benefit to a person in exchange for distributing,
ordering, requesting, collecting, or delivering ballots

Requires Secretary of State to adopt rules governing election security and
requires election security assessments to be made every year, beginning
January 1, 2023

Requires accessible voting locations for disabled voters during elections
conducted primarily by mail
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Nevada

Pollwatchers are allowed to be at each drop box during the days and times they
are open for mail ballot elections

Revises identification requirements for voter registration and voting
Requires voter list maintenance to occur annually

Allows election officials to reduce hours of operation at polling places where
less than 400 voters are expected

Allows counties to test vote tabulation machines before automatic tabulation
begins

Governs voting by electronic transmission system by voter with a disability —
registration, application for absentee ballot, and casting an absentee ballot

Establishes mail in ballot procedures for all elections. Each active registered
voter to receive a mail ballot for every election

New Jersey

New York

Allows county boards of election to determine drop box locations in certain
circumstances

Requires nine days of early voting for November elections; three days for non-
presidential primary elections and five days for presidential primary elections

Adds the State University of New York (SUNY) as a designated voter
registration agency for automatic voter registration114

Restores voting rights of formerly incarcerated persons who were convicted of
a felony

North Dakota

Prohibits the use of private monies for election operations or administration

114 SUNY is comprised of 64 campuses; by comparison, Penn State has 24 campuses.
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Oklahoma

Modified the days when registered voters can apply in-person for absentee
ballot

Requires county election board to keep record of voter’s preferred method of
voting

Authorizes the state to participate in multistate voter list maintenance
organizations such as the Electronic Registration Information Center (ERIC)

Authorizes purchase of equipment and software to implement electronic poll
books

North Dakota

Oregon

Tennessee

Texas

Persons conducting public counting of the votes received at the polls are not to
leave the site until the count is complete

Prohibits communication of false statements regarding voting procedures,
places, dates and dealines, etc. within 30 days of a primary or 60 days of a
general elections

Prohibits moving voters to inactive status due to not voting or updating voter

registration for a period of time. Counties to notify persons of current inactive
status and how to reactivate registration

Counties with permanently established convenient voting centers to provide a
report within 90 days of each election to include an evaluation of the centers,
issues, and suggestions for improvement

Prohibits the use of private monies for election operations or administration

Requires early voting clerks to post early voting turnouts in a timely manner

Creates felony offenses for knowingly and intentionally counting invalid votes
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Utah

Provides for persons allowed to be present at the polling place through the
election day process

Sets deadlines for local register of deaths to report to the registrar of the
decedent’s county of residence and the Secretary of State

Provides for the development of an online tracking tool to all tracing of location
and status of mail-in applications and ballots

Requires voting system vendors to disclose ownership interests of persons and
entities owning five percent or more of the vendor

Provides for a standardized training program and materials for county election
officers

Provides for the withholding of certain state and federal funds from registrars
who fail to timely perform duties requiring the approval, change or cancellation

of a voter’s registration

Provides for risk-limiting audits after August 31, 2016, with a pilot effort to
take place with the November 8, 2022 election

Prohibits establishing false residence for purpose of influencing an election
Requires that voting system equipment be manufactured, stored and held in the

United States and sold by a company whose headquarters and parent
headquarters are in the United States, beginning September 1, 2021.

Requires removal of deceased voters from the voter rolls

Creates an online system for voters to track their mailed ballots and receive
notice of status

Ranked-choice voting pilot program
Requires election officials to report an estimate of the total number of ballots in
the official’s custody that remain to be counted beginning on the day after the

election and ending on the day before the canvass date

Effective date of change in voter designation or political party affiliation
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Vermont

Virginia

Requires the Secretary of State to mail every active voter a postage-paid ballot
for each general election

If online voter registration system fails before close of registration period,
Governor has authority to order the system to be open after the closing date for
a commensurate time

Requires establishment of ballot drop boxes, allows for cure of signature
statements in some circumstances

Permits early absentee in-person voting
Permits persons 16 years of age or older to pre-register to vote

No person convicted of a felony may vote before completion of his/her
sentence, at which time voting rights are automatically restored

Prohibits voting by incapacitated persons
Requires the establishment of a drop off location for the return of marked
absentee ballots at the general registrar’s office and each voter satellite office,

as well as at each polling place on election day

Requires the state to create a tool to allow voters with a visual impairment or
print disability to electronically receive and mark absentee ballots

Washington

Wyoming

Exempts election operation plans, security risk assessments and other election
security records for public records disclosure law

Restores voting rights of citizens on parole

Misrepresentation of an unofficial ballot collection site or device as an official
ballot drop box is a gross misdemeanor

Requires voter ID to vote in person
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APPENDIX A

Statutory Authority
Jfor Election Law Advisory Board

PENNSYLVANIA ELECTION CODE - OMNIBUS AMENDMENTS
Act of Mar. 27, 2020, P.L. 41, No. 12 Cl. 25
Session of 2020
No. 2020-12

ARTICLE XIII-E
PENNSYLVANIA ELECTION LAW ADVISORY BOARD

Section 1301-E. Definitions.

The following words and phrases when used in this article shall have the meanings
given to them in this section unless the context clearly indicates otherwise:

"Board." The Pennsylvania Election Law Advisory Board established under
section 1302-E(a).

Section 1302-E. Pennsylvania Election Law Advisory Board.

(a) Establishment.--The Pennsylvania Election Law Advisory Board is established
within the Joint State Government Commission.
(b) Members.--The board shall be comprised of the following members:

(1) The Secretary of the Commonwealth or a designee.

(2) The President pro tempore of the Senate or a designee.

(3) The Minority Leader of the Senate or a designee.

(4) The Speaker of the House of Representatives or a designee.

(5) The Minority Leader of the House of Representatives or a designee.

(6) One member from each congressional district, of whom no more than half may
be registered with the same political party, appointed by the Governor and confirmed
by the Senate and which shall include members who:

(1) represent groups advocating for individuals with disabilities;22
(i1) represent groups advocating for voting rights; and
(i11) represent county commissioners or county election officials.
(c) Duties.--The board shall have the following duties:
(1) Study this act and identify statutory language to repeal, modify or update.

-51 -



(2) Collaborate with other agencies and political subdivisions of the

Commonwealth to study election-related issues.

(3) Study the development of new election technology and voting machines.
(4) Evaluate and make recommendations on:

(1) improving the electoral process in this Commonwealth by amending this act
or through regulations promulgated by the Department of State; and

(i1) implementing best practices identified to ensure the integrity and efficiency
of the electoral process in this Commonwealth.
(5) By the end of each fiscal year, publish extensive and detailed findings on the

Joint State Government Commission's publicly accessible Internet website and make

them available in electronic format to the Office of the Governor and members of the

General Assembly.

(d) Quorum.--A majority of appointed members shall constitute a quorum for the
purpose of conducting business.

(e) Chairperson and vice chairperson.--The members shall select a member to be
chairperson and another member to be vice chairperson.

(f) Transparency and ethics.--The board shall be subject to the following laws:

(1) The act of July 19, 1957 (P.L.1017, No.451), known as the State Adverse

Interest Act.

(2) The act of October 4, 1978 (P.L.883, No.170), referred to as the Public Official
and Employee Ethics Law.

(3) The act of February 14, 2008 (P.L.6, No.3), known as the Right-to-Know Law.

(4) 65 Pa.C.S. Ch. 7 (relating to open meetings).

(g) Information gathering.--The board may conduct hearings and otherwise gather
relevant information and analysis that it considers appropriate and necessary to fulfill its
duties.

(h) Reimbursement.--Members of the board shall be reimbursed for reasonable
expenses.
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APPENDIX B

2020 Pennsylvania Election Law Litigation

Pennsylvania Democratic Party v. Boockvar!'’’

Posture of the Case

Initially, the Pennsylvania Democratic Party and several Democratic candidates for
office filed a petition for an injunction and declaratory relief in the Commonwealth Court.
The Pennsylvania Supreme Court, under its authority to exercise extraordinary jurisdiction
over an issue of immediate public importance, assumed jurisdiction in this matter.

Issue before Pennsylvania Supreme Court:

In this case, the petitioners sought:

A declaratory judgment to confirm that Act 77 permits county boards of
elections to provide “mobile or temporary collection sites, and/or drop-boxes
for the collection of mail-in ballots”;

An injunction to lift the deadline in the Election Code statewide to allow any
ballot postmarked by 8:00 p.m. on Election Night to be counted if it is received
by the Boards” by 5:00 p.m. on Tuesday, November 10, which is the deadline
for ballots to be received under the Federal Uniformed and Overseas Citizens
Absentee Voting Act (UOCAVA);

An injunction requiring the county boards of elections to contact electors who
make minor errors on their mail-in ballots and provide them the opportunity to
cure the ballot defect until the UOCAVA deadline;

A declaration that there is no statutory authority to set aside an absentee or mail-
in ballot solely for failure to place it into the official ballot or “secrecy”
envelope — effectively asking the court to permit the counting of “naked”
ballots;

A declaration that the Election Code’s poll watcher residency requirement does
not violate the United States Constitution’s First and Fourteenth Amendments,
its Equal Protection Clause, or the Equal Protection and Free and Equal
Elections Clauses of the Pennsylvania Constitution.

15 Pennsylvania Democratic Party, 238 A. 3d. at 361
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Before the Supreme Court resolved these issues on their merits, a request to
intervene was filed by Donald J. Trump for President, Inc., the Republican Party of
Pennsylvania, the Republican National Committee, as well as Joseph B. Scarnati II,
President Pro Tempore and Jake Corman, Majority Leader of the Pennsylvania Senate, in
opposition to the petition.

The Supreme Court granted relief to the Petitioners’ First, Second, and Fifth claims.
Important to this litigation, to provide the relief the Petitioners sought in their Second
claim, the Court fashioned its own rule which required ballots received up to three days
after the election must be included so long as they are postmarked within that three-day
period. If a mail-in ballot is not postmarked but received within that three-day window, it
shall be presumed that the ballot was mailed within the allotted timeframe.

It denied relief as to the Third and Fourth claims, regarding ballot curing and
secrecy envelopes respectively, holding that the Election Code does not permit ballot
curing and that the Election Code explicitly requires that a mail-in ballot be placed inside
the secrecy envelope to be considered valid.

Post-Ruling Procedure

On September 24, an application for a stay of its ruling was denied by the
Pennsylvania Supreme Court. On September 28, stays were filed with the United States
Supreme Court by the Pennsylvania Republican Party and Joseph Scarnati, respectively.
On October 19, these applications for a stay of the Pennsylvania Supreme Court’s ruling
were denied by an equally divided United States Supreme Court.

On October 4, a petition for a writ of certiorari was filed by the Republican Party
of Pennsylvania. The issue on appeal before the United States Supreme Court is whether
the decision by the Pennsylvania Supreme Court requiring the state to count mail-in ballots
received up to three days after Election Day, so long as they are not clearly postmarked
after Election Day, violates federal election law and the Constitution.

On October 28, a motion to expedite consideration of the petition for a writ of
certiorari was denied. Justice Alito, joined by Justices Thomas and Gorsuch, issued a
statement disagreeing with this denial, and indicating that they consider this matter
important and expressing a belief that its resolution should be expedited.

On November 6, the Republican Party of Pennsylvania filed an Emergency
Application for an Injunction with the United States Supreme Court. The same day, Justice
Alito ordered that all county boards of election in the Commonwealth segregate all mail-
in ballots received after 8:00 PM on Election Day, to keep them in secure, safe, and sealed
container separate from other voted ballots, and that all such ballots be counted separately.

However, there has been no action taken by the U.S. Supreme Court since that date.

As of this date, the Court has not accepted, nor denied, the petition for a writ of certiorari
in this case.
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Pennsylvania Republican Party v. Boockvar'!’
Posture

On September 28, following the Pennsylvania Supreme Court’s decision in
Pennsylvania Democratic Party v. Boockvar permitting mail-in ballots to be counted if
they are received three days after the election, the Pennsylvania Republican Party
petitioned the United States Supreme Court for an Emergency Application for a Stay
Pending the Filing and Disposition of a Petition for a Writ of Certiorari. On October 19,
the application to stay the Pennsylvania Supreme Court’s ruling was denied. This is the
same application and denial as in Pennsylvania Democratic Party and Scarnati.

On October 23, the Pennsylvania Republican Party filed a petition for a Writ of
Certiorari. The same day a motion to expedite consideration of the petition for a Writ of
Certiorari was filed. On October 28, the motion to expedite was denied, with Justice Alito
issuing a statement in which Justices Thomas and Gorsuch joined. This is the same motion
to expedite, denial of motion to expedite, and statement of Justice Alito issued in
Pennsylvania Democratic Party and Scarnati.

The questions presented to the United States Supreme Court in Pennsylvania
Republican Party are:

e “Whether the Pennsylvania Supreme Court majority violated the United States
Constitution by usurping the Pennsylvania General Assembly’s plenary
authority to “direct [the] Manner” for appointing electors for President and Vice
President, U.S. Const. art. II, § 1, cl. 2, and its broad power to prescribe “[t]he
Times, Places, and Manner” for congressional elections, id. art. I, § 4, cl. 17;
and

e Whether the majority’s extension and presumption conflict are preempted by
federal statutes that establish a uniform nationwide federal Election Day. See 2

US.C.§§1,7;3US.C.§ 1.

The questions presented in this petition are identical to the ones presented in the
petition of Scarnati. The petitions for writ of certiorari were denied on February 22, 2021.

Scarnati v. Pennsylvania Democratic Party
Posture
In Pennsylvania Democratic Party v. Boockvar, Joseph Scarnati filed a motion to

intervene as President Pro Tempore of the Pennsylvania Senate. After the decision in that
case, Joseph Scarnati and Jake Corman (Scarnati’s successor as President Pro Tempore)

116 This case and the Scarnati case that follows were combined into Republican Party of Pennsylvania v.
Degraffenred, 592 U.S. _ (2021).
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filed one emergency stay and the Republican Party filed another emergency stay, as well
as seeking an emergency stay under the heading of the Pennsylvania Democratic Party.

This case arises from Scarnati’s Emergency Application for a Stay Pending the
Filing and Disposition of a Petition for a Writ of Certiorari, filed on September 28. On
October 19, the stay was denied by the Court, and Justices Thomas, Alito, Gorsuch and
Kavanaugh would have granted it, indicating a 4-4 split (as Justice Barrett did not take the
bench until October 27).

A petition for writ of certiorari in Scarnati was filed on October 23, along with a
motion to expedite consideration of the Petition for a Writ of Certiorari. That motion was
denied on October 28. This is the same motion in Pennsylvania Democratic Party but it
appears to apply to Scarnati, Republican Party of Pennsylvania, and Democratic Party of
Pennsylvania.

The questions presented to the United States Supreme Court in Scarnati are:

o “Whether the Pennsylvania Supreme Court majority violated the United States
Constitution by usurping the Pennsylvania General Assembly’s plenary
authority to “direct [the] Manner” for appointing electors for President and Vice
President, U.S. Const. art. I, § 1, cl. 2, and its broad power to prescribe “[t]he
Times, Places, and Manner” for congressional elections, id. art. I, § 4, cl. 17;
and

e Whether the majority’s extension and presumption conflict with and are
preempted by federal statutes that establish a uniform nationwide federal
Election Day. See 2 U.S.C. §§ 1, 7; 3 U.S.C. § 1.

It is noted in the petition for Scarnati that “the questions presented in this Petition
are identical to those presented by the Republican Party of Pennsylvania in its Petition for
a Writ of Certiorari in Republican Party of Pennsylvania v. Boockvar, No. 20-542 (filed
Oct. 23, 2020).

Donald J. Trump for President, Inc. v. Boockvar'!’

President Donald Trump’s campaign filed a complaint in the Federal District Court
for the Western District of Pennsylvania alleging federal and state constitutional violations
stemming from the Commonwealth’s implementation of mail-in voting. Between the time
the campaign filed the lawsuit and the time the judge had occasion to rule on it the
Pennsylvania Supreme Court decided several of the issues before the District Court,
narrowing the scope of the instant litigation.

7 Donald J. Trump for President, Inc. v. Boockvar, 403 F. Supp. 3d 331 (W.D. Pa. 2020) (Trump I).
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The three issues decided in this case were:

o “whether the use of so-called “drop boxes” for mail-in ballots is
unconstitutional, given the lack of guidance or mandates that those drop boxes
have security guards to man them”;

e “whether the Secretary’s guidance as to mail-in ballots—specifically, her
guidance that county election boards should not reject mail-in ballots where the
voter’s signature does not match the one on file—is unconstitutional”’; and

e “whether Pennsylvania’s restriction that poll watchers be residents in the county
for which they are assigned, as applied to the facts of this case, is
unconstitutional.”

The Court entered a judgment for the defendant on all three issues. The Court
concluded that the campaign lacked standing to bring the challenge, as they “have not
presented a concrete injury to warrant federal-court review.” The Court further opined that
even if the Court were to agree that the campaign had standing, their claims would fail on
the merits because they “essentially ask this Court to second-guess the judgment of the
Pennsylvania General Assembly and election officials, who are experts in creating and
implementing an election plan,” explaining that “the job of an unelected federal judge isn’t
to suggest election improvements, especially when those improvements contradict the
reasoned judgment of democratically elected officials.” (internal citation omitted).

Disability Rights Pennsylvania et al. v. Boockvar!'®

On May 8, the Disability Rights Pennsylvania filed a complaint requesting
declaratory and injunctive relief to expand the deadline for submitting mail-in votes in light
of the Coronavirus pandemic. On May 15, the Pennsylvania Supreme Court entered an
order sua sponte dismissing plaintiff’s complaint.

Bognet v. Boockvar'?’

On October 22, the plaintiffs, a candidate for federal office and private citizens,
filed a complaint against Secretary Boockvar and all 67 county boards of election in federal
District Court, claiming that the Pennsylvania Supreme Court decision in Pennsylvania
Democratic Party v. Boockvar usurped the authority of the General Assembly to establish
the “Time, Place and Manner” of federal elections in the federal Constitution’s Electors
and Elections Clause by extending the receipt deadline for mail-in ballots to three days
after Election Day.

On the same day, the plaintiffs filed a Motion for an Immediate Temporary
Restraining Order and a Preliminary Injunction and an Expedited Hearing. On October 28,
the Court denied the plaintiff’s motion.

118 No. 83 MM 2020 (Pa. Supreme Court).
19 Bognet, 980 F.3d. 336.
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The Court ruled that plaintiff Bognet’s ‘“alleged injury [as a result of the
Pennsylvania Supreme Court decision] is too speculative to confer standing.” The Court
reasoned that for Bognet to have suffered harm, “more votes which otherwise would not
have been counted must be cast in favor of Bognet’s opponent than in his favor.” The Court
also found that the two private citizen plaintiffs lacked standing. Their theory of vote
dilution was not a concrete and particularized injury-in-fact necessary to confer Article III
standing.

However, the Court found that the Pennsylvania Supreme Court’s order to presume
that mail-in ballots without postmarks are valid violates the Equal Protection Clause
because it creates an unequal treatment of votes. Although the District Court found that
the plaintiff had established a likelihood of success on the merits of their claim, ordinarily
entitling them to a preliminary injunction, the Court cited Republican National Committee
v. Democratic National Committee'?® for the principle that “lower federal courts should
ordinarily not alter the election rules on the eve of an election.” On that basis, the Court
denied the plaintiffs their requested relief.

The plaintiffs filed a notice of appeal on October 29. On October 30, the plaintiffs
filed an Emergency Motion for an Expedited Briefing Schedule. The same day the Third
Circuit denied the plaintiff appellants’ Emergency Motion. After a full briefing by both
parties, the court issued an opinion affirming the District Court’s denial of Plaintiff’s
Emergency Motion for Preliminary Injunction.

The Third Circuit affirmed the District Court, finding that the plaintiffs lacked
standing under the Elections and Electors Clause. After some analysis of the Elections and
Electors Clause, the Third Circuit concluded that only a state legislature would have
standing to bring a claim under that clause, stating that “Plaintiffs’ Elections Clause claims
thus ‘belong, if they belong to anyone, only to the Pennsylvania General Assembly,’”
quoting Corman v. Torres.’*!

Further, the Third Circuit held that “vote dilution” by counting unlawfully cast
ballots is not a concrete harm sufficient to confer standing on the plaintiffs, finding that
“violation of state election laws by state officials or other unidentified third parties is not
always amenable to a federal constitutional claim.” If vote dilution of lawfully cast ballots
by unlawfully cast ones were a true equal protection problem, “then it would transform
every violation of state election law ... into a potential federal equal-protection claim
requiring scrutiny of the government’s ‘interest’ in failing to do more to stop the illegal
activity.”!?

Even if such a claim were enough to confer standing, the Third Circuit explained
that the Equal Protection Clause’s concern regarding vote dilution was founded in
circumstances where votes were weighed differently, not where, as in this instance, a state
actor allegedly violates state law by counting votes it should not have counted. Here, “no

120 Republican National Committee v. Democratic National Committee, 140 S. Ct. 1205, 1207 (2020).
121 Corman v. Torres, 287 F. Supp. 3d 558. 573 (M.D. Pa. 2018).
122 Trump I at 391.
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Pennsylvania voter’s vote will count for less than that of any other voter as a result of the
Deadline Extension and Presumption of Timeliness.”

In summation, the Third Circuit emphasized that it was not deciding whether the
Deadline Extension or the Presumption of Timeliness were proper exercises of the
Commonwealth’s lawmaking authority. It was deciding only the question of standing to
enjoin the counting of ballots on the grounds that doing so “dilutes their votes or constitutes
differential treatment of voters in violation of the Equal Protection Clause.”

Donald J. Trump for President, Inc., et al. v. Boockvar'?

In this case, President Trump’s campaign sought to set aside ballots cast in the 2020
presidential election and enjoin the certification of the election based on the November 2
guidance sent by Secretary Boockvar to the counties that the Pennsylvania Supreme Court
decision in Pennsylvania Democratic Party v. Boockvar neither required nor prohibited
ballot curing. Some counties chose to implement a “notice-and-cure” policy, such as
Philadelphia, while others did not. In addition to the campaign, plaintiffs in the case
included two voters whose votes were discarded because of a defect and whose counties
(Lancaster and Fayette) did not give them the opportunity to cure their ballots.

Plaintiffs filed this claim on November 9, raising seven counts — two equal-
protection claims, two due-process claims, and three claims under the Electors and
Elections Clauses. On November 15, Plaintiffs filed their First Amended Complaint,
withdrawing five of their claims and leaving only two claims for each the individual
plaintiffs and the campaign — one equal protection claim and one Electors and Elections
Clause claim under the federal Constitution each.

After the campaign filed this claim, the United States Court of Appeals for the Third
Circuit in Bognet v. Secretary Commonwealth of Pennsylvania’’* determined that only the
General Assembly would have standing to bring an Electors and Elections Clause claim in
federal court. Relying on this case, the District Court dismissed this count on standing
grounds as it applied to both the individual plaintiffs and the campaign.

The thrust of the remaining Equal Protection claim of the campaign is that “it is
unconstitutional for Pennsylvania to give counties discretion to adopt a notice-and-cure
policy,” on the basis that such a policy violates the Equal Protection Clause. However, even
on the Equal Protection Clause claim, the District Court found that neither the campaign
nor the individual plaintiffs who were not afforded the opportunity to cure their ballots had
standing to challenge the November 2™ order. %3

123 Donald J. Trump for President, Inc. v. Secretary Commonwealth of Pennsylvania, 830 F. Appx. 377 (3d
Cir. 2020) (Trump II).

124 Bognet, 980 F.3d. 336.

125 Donald J. Trump for President, Inc. v. Boockvar, 502 F. Supp. 3d 899 (M.D. Pa. 2020).
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While the District Court found that the two individual plaintiffs had established
injury in fact, they “fail[ed] to establish that it was Defendants who caused these injuries
and that their purported injury of vote-denial is adequately redressed by invalidating the
votes of others.” The Court further reasoned that even if the Secretary of State and other
counties “unconstitutionally allowed other voters to cure their ballots that alone cannot
confer standing on Plaintiffs who seek to challenge the denial of their votes.”

The District Court further found that because the Defendants’ conduct imposed no
burden on the individual plaintiffs’ rights, any claim brought pursuant to the Equal
Protection Clause would be reviewed under the rational basis test. Reviewing the
individual plaintiffs’ claims under this test, the Court held that their claims “fail because it
is perfectly rational for a state to provide counties discretion to notify voters that they may
cure procedurally defective mail-in ballots.”

The District Court explained that, even if it were to find that the individual
plaintiffs’ Equal Protection rights were violated, it could not impose the remedy they seek
— an injunction of the electoral certification. This is because “rather than requesting that
their votes be counted, they seek to discredit scores of other votes” by asking the Court to
issue such an injunction. The remedy sought is not proportional to the alleged violation of
the individual plaintiff’s rights.

Further, “the Trump Campaign’s theory also fails because neither competitive nor
associational standing applies, and it does not assert another cognizable theory of
standing.” The Court also cited the recently decided Bognet in a footnote to clarify that
that decision also foreclosed standing on the “theory that Pennsylvania’s purportedly
unconstitutional failure to uniformly prohibit the notice-and-cure procedure constitutes
vote-dilution[.]”

The District Court also noted that the campaign’s Brief in Opposition to the
Motions to Dismiss only spent one paragraph discussing how several counties’ refusal to
permit Republican poll watcher or canvass observers violated the campaign’s Equal
Protection rights. The District Court stated that there is no Equal Protection issue presented
because the campaign “makes no mention of disparity in treatment of observers based on
which campaign they represented.” Because there is no allegation that Republican poll
watchers or observers were treated differently than Democratic ones, there can be no
cognizable Equal Protection claim.

On appeal to the Third Circuit, the Court upheld the dismissal of the Plaintiffs’ case
on standing grounds. The Court emphasized that the number of ballots challenged —
effectively all of the cured ballots “is far smaller than the roughly 81,000-vote margin of
victory” for Biden. Further, the Court also held that the District Court did not abuse its
discretion in not letting the Campaign amend its complaint a second time.
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In Re: Canvass of Absentee and Mail-in Ballots of November 3, 2020 General Election’
and In Re: 2,349 Ballots in the 2020 General Election'’

In this case, consolidating the appeals of six separate cases, the Pennsylvania
Supreme Court decided that the Election Code does not require a county board of elections
to disqualify mail-in or absentee ballots submitted by qualified electors who signed the
declaration on their ballot’s outer envelope but did not handwrite their name, their address,
and/or a date, where no fraud or irregularity has been alleged.

The outcome of the case hinged on whether such information is specifically
required by the Election Code or whether the instruction to include the name, address, and
date is merely “directory.” The court concluded that, based on the unambiguous text of
the Election Code as well as the principle that election laws ordinarily will be construed
liberally in favor of the right to vote, such information is directory and the failure to include
it does not disqualify a ballot.

Kelly v. Pennsylvania'?®

On November 21, State Representative Mike Kelly and several other plaintiffs filed
a complaint for declaratory and injunctive relief against the Secretary of State of the
Commonwealth, the Pennsylvania General Assembly, and Governor Wolf in the
Commonwealth Court. The plaintiffs sought a declaration that the universal mail-in ballot
provisions of Act 77 are unconstitutional and an injunction prohibiting the certification of
the 2020 election in Pennsylvania or requiring any such certification to be rescinded.

The thrust of Rep. Kelly’s legal argument is that the scheme of Act 77 to allow any
elector to vote by mail violates the limitation on absentee voting prescribed in the
Pennsylvania Constitution, specifically Article VII, §14. Because Act 77 had the effect of
amending the Pennsylvania Constitution, but did not go through the procedural
requirements for such an amendment, it should have no legal effect. Effectively, Rep.
Kelly asserted that the law was void ab initio.

The defendants countered that Act 77 prohibits any challenge to itself if it is filed
180 days after the law’s passage and that the plaintiff waited too long to challenge the law
under its own terms. The defendants further argued Article VII, §4 of the Pennsylvania
Constitution permits the General Assembly to make any law it wishes regarding how
elections are conducted, and that Article VII §14 is irrelevant to Act 77.

On November 22, the petitioners filed a Motion for Emergency/Special Prohibitory
Injunction. The petitioners hoped to enjoin the defendants from taking official action to
certify or otherwise finalize the results of the 2020 General Election. On November 24,
before the Court could rule on the Motion for Emergency Injunction, the Secretary of State

126 Nos. 31 EAP 2020, 32 EAP 2020, 33 EAP 2020, 34 EAP 2020, 35 EAP 2020.

12729 WAP 2020 (Consolidated Cases).

128 Kelly v. Pennsylvania, 2020 W.L. 7224280 (Not Reported) (Pa. Commw. Ct. 2020), vacated 240 A.3d
1255 (Pa. 2020).
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of the Commonwealth certified the election results, but only for the offices of President
and Vice President.

The petitioners questioned whether the respondents “might have short-circuited the
certification process to purportedly avert this Courts’ determination on the merits by
declaring victories in the presidential and vice-presidential elections, while leaving
certification of the elections for the other offices for another time.”

Given the exigencies and time constraints, the Court felt it was necessary to
preliminarily enjoin, on an emergency and temporary basis, executive branch defendants
from undertaking any other actions with respect to the certification of the results of the
presidential and vice-presidential elections. Further, the Court found that the plaintiffs
“appear to have established a likelihood to succeed on the merits because Petitioners have
asserted the Constitution does not provide a mechanism for the legislature to allow for
expansion of absentee voting without a constitutional amendment.”

On November 25, the Governor and Secretary Boockvar filed an Application for
Extraordinary Jurisdiction with the Pennsylvania Supreme Court, seeking to have the
preliminary injunction invalidated. On November 28, the Pennsylvania Supreme Court, in
a per curiam opinion, vacated the Commonwealth Court’s order to preliminarily enjoin the
Commonwealth from taking any further action regarding the certification of the results of
the 2020 General Election, and dismissed with prejudice the Petition for Review filed by
Rep. Kelly and the other petitioners.

The Pennsylvania Supreme Court opined that the petitioners’ “challenge violates
the doctrine of laches given their complete failure to act with due diligence in commencing
their facial constitutional challenge, which was ascertainable upon Act 77’s enactment.”
The Pennsylvania Supreme Court emphasized that it was relying upon the common law
doctrine of laches, and not the 180-day time bar on challenges to Act 77 that is found in
the text of the act.

On the same day, Rep. Kelly and the other plaintiffs filed an Emergency
Application for Stay of the Pennsylvania Supreme Court’s November 28 order. On
December 3, the Pennsylvania Supreme Court denied the plaintiffs’ Emergency
Application for a Stay. On the same day, Rep. Kelly and the other plaintiffs filed an
Emergency Application for Writ of Injunction with the United States Supreme Court. Also
on December 3, Justice Alito requested responses from respondents by December 8. On
December 8, the respondents filed their opposition to the Emergency Application. On
February 22, 2021, SCOTUS denied the Petition for a Writ of Certiorari.'?’

129 Id., cert. denied. 141 S.Ct. 1449 (2021).
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Donald J. Trump for President, Inc. v. Boockvar'’

On November 4, President Trump’s campaign filed a Petitioner for Review in the
Commonwealth Court seeking declaratory and injunctive relief against Secretary Boockvar
and each of the 67 county boards of election. The campaign in this action challenged the
Secretary’s November 1 guidance to counties that voters may wait until November 12 —
six days after the additional three days given by the Pennsylvania Supreme Court for voters
to mail-in ballots — to provide missing proof of identification.

The campaign pointed to Election Code § 1308(h), which requires that if a voter’s
identification is not received for verification “by the sixth day following the election” such
ballots shall not be counted. The campaign sought declaratory relief that Secretary
Boockvar’s November 1 guidance on this issue was in contravention to the statutory
requirement, and a “preliminary, special, and/or permanent” injunction directing the
county boards of elections to adhere to the cited provision of the Election Code.

On November 12, the Court granted the campaign the requested declaratory and
injunctive relief, finding that Secretary Boockvar “lacked statutory authority to issue the
November 1, 2020, guidance to Respondents County Boards of Elections insofar as that
guidance purported to change the deadline in Section 1308(h) of the Pennsylvania Election
Code.” The Court also enjoined the counties and the Secretary from counting ballots which
have been segregated pursuant to the Court’s November 5 order in Donald J. Trump for
President v. Montgomery County Board of Elections, discussed below.

Donald J. Trump for President, Inc. v. Montgomery County Board of Elections’!

On November 5, President Trump’s campaign filed a Petition for Review of
Decision by the Montgomery County Board of Elections. The petition was a statutory
appeal to the Common Pleas Court from the county Board of Elections’ decision denying
the campaign’s objection to the counting of statutorily prohibited absentee and mail-in
ballots cast in Montgomery County, Pennsylvania. The campaign objected to the counting
of 600 ballots on which the electors did not fill out their address immediately below their
signature line. The campaign asserted that electors are required to provide this information
pursuant to Election Code §§ 1308(a) and 1306-D(a).

On November 13, the Common Pleas Court issued a memorandum and order
denying the campaign’s petition. The court pointed to language from Election Code §
1308(g)(3), which gives the county board of elections discretion to determine if the
declaration is sufficient. Further, the Common Pleas Court held that a ballot should not be
invalidated simply because an elector failed to write their address on the outer envelope.
The Common Pleas Court disagreed with the campaign’s interpretation of the two sections
it relied upon, pointing to other language in the Election Code that did require the address
of a witness when an elector was unable to sign due to illness or physical disability. Had

139 Donald J. Trump for President, Inc. v. Boockvar, 602 MD 2020 (Commw. Ct.) (Trump III).
B! Donald J. Trump for President, Inc. v. Montgomery County Board of Elections, No. 2020-18680 (Mont.
Co. Common Pleas 2020).
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the General Assembly intended to require an elector’s address to be printed on the outer
envelope, the Common Pleas Court reasoned, it would have more explicitly stated that
requirement.

Further, the instructions provided by the county board of elections did not inform
voters that they should write their address on the outer envelope or risk having their ballot
rejected. The instructions only informed the electors that they must sign and date their
ballot. Regarding the campaign’s requested relief, the Common Pleas Court cited In re
Recount of Ballots Cast in General Election on November 6, 1973, 325 A. 2d 303, 308-
309 (Pa. 1974) for the proposition that invalidating a ballot “where the voter has complied
with all instructions communicated to him and in the absence of any evidence of improper
influence having been exerted, invalidation would necessarily amount to an unreasonable
encroachment upon the franchise....”

The campaign filed a notice of appeal on November 16, but withdrew its notice of
appeal on November 18.

Barnette et al. v. Lawrence et al.'’

On November 3, Kathy Barnette, a candidate for federal political office, along with
several voters, filed a complaint for declaratory and injunctive relief against Kenneth
Lawrence in his capacity as a member of the Montgomery County Board of Elections, as
well as two other board members.

The candidate and voters alleged that the Montgomery County Board of Elections
was pre-canvassing mail-in ballots prior to the 7:00 AM November 3 time and date for
canvassing, and permitting mail-in electors in that county whose ballots were illegally pre-
canvassed to change their ballot if the ballot was deficient in some way. The candidate and
voters sought an injunction prohibiting the Montgomery County Board of Elections from
pre-canvassing ballots and contacting voters to change their ballots if those ballots are
deficient, as well as a declaratory judgment that the Montgomery County Board of
Elections’ actions violate the Election Code.

On November 3, the plaintiff candidate and voters filed a Motion for a Temporary
Restraining Order of the same conduct. On November 5, the plaintiffs and the voters
withdrew their Motion for a Temporary Restraining Order, as the pendency of another
hearing in the Commonwealth Court would make the TRO requested “ineffective in
addressing the matters covered in their Motion.” On November 6, the Court denied the
initial Motion for Temporary Restraining Order in light of the plaintiff’s motion to
withdraw the motion for a TRO.

132 Barnette et al. v. Lawerence et al., 2:20-cv-05477-PBT (E.D. Pa. 2020).
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On November 12, the plaintiffs moved to withdraw their complaint without
prejudice.

Donald J. Trump for President, Inc. v. Philadelphia County Board of Elections'*’

On November 5, President Trump’s campaign filed a Motion for Emergency
Injunction against the Philadelphia County Board of Elections, asking the court to order
the defendant to cease counting ballots until Republican canvass observers are given
meaningful access to the sites where ballots are being counted.

After this motion was filed, the parties came to an agreement, and the Court
dismissed the Motion for Emergency Injunction without prejudice.

Hamm v. Boockvar'3*

On November 3, Plaintiffs Hamm, a candidate for the Pennsylvania General
Assembly, Kelly, a candidate for federal Congressional office, and other individual voters
filed a complaint in the Commonwealth Court seeking declaratory and injunctive relief
from Secretary Boockvar’s November 3 guidance to the county boards of election that they
should “provide information to party and candidate representatives during the pre-canvass
that identifies the voters whose ballots have been rejected....”

Plaintiffs claim this guidance permitting county boards of elections to give electors
an opportunity to cure defects in their ballots contradicts the Election Code, specifically §
1308 and the Pennsylvania Supreme Court decision in /n re November 3, 2020 General
Election.'

On November 6, the Commonwealth court granted the Plaintiff’s requested relief,
and further ordered that “all provisional ballots cast on election day where the elector’s
absentee ballot or mail-in ballot was timely received by the county boards of election be
segregated and secured from other provisional ballots pending compliance with procedures
set forth in Section 1210 of the Election Code ....”

In re: Allegheny County Provisional Ballots'3°

On November 16, petitioner Nicole Ziccarelli, a candidate for the Pennsylvania
Senate, filed a Petition of Review from the Allegheny County Board of Elections seeking
to set aside approximately 300 provisional ballots. The petitioner alleges that these ballots
were only signed on one line but the Election Code requires signatures on two separate
lines. The Board responded that if the ballots were incorrectly signed by the electors on

133 Donald J. Trump for President, Inc. v. Philadelphia County Board of Elections, No. 2:20-cv-05533-PD
(E.D. Pa.2020).

13% Hamm v. Boockvar, 600 M.D. 2020 (Commw. Ct. 2020).

135 Supra, note 126.

136 In re: Allegheny County Provisional Ballots, 1161 C.D. 2020 (Commw. Ct.), Petition for Allowance of
Appeal Denied, 338 WAL 2020 (Pa. 2020).
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mistaken or wrong advice of the Board, the electors should not be penalized by having their
votes cancelled.

In a November 18 opinion, the Allegheny County Court of Common Pleas ruled in
favor of the Allegheny County Board of Elections, finding that where no fraud is alleged
the Board should favor the right to vote, and that where a voter relies on incorrect
information from the Board the voter should not be penalized.

On appeal, the Commonwealth Court reversed the Allegheny County Court of
Common Pleas, holding in a November 20 opinion that according to the plain language of
the relevant statute — Election Code § 1210(a.4)(5(i1)(A) and (F) — the provisional ballots
cannot be counted.

On November 23, the Pennsylvania Supreme Court denied the Allegheny County
Board of Election’s Petition for Allowance of Appeal.

In re: Canvass of Absentee and Mail-in Ballots of November 3, 2020 General Election'’

On November 8, President Trump’s campaign filed a Petition for Review of the
decision of the Bucks County Board of Elections denying the campaign’s objection to
counting statutorily prohibited absentee and mail-in ballots. The campaign challenges
ballots counted by the Bucks County Board of Elections that had no date or a partial date
only; had no printed name or address; had a partial address; and had a mismatched address.
These challenged ballots total 2,175. The campaign also challenges 69 mail-in ballots
accepted as votes where the secrecy envelope was not sealed and 7 which had extraneous
markings on them.

On November 19, the Court denied the Petition for Review. The Court began its
analysis by noting that previous case law on the issue has militated in favor of enfranchising
voters, not disenfranchising them, notwithstanding the canon that all provisions of the
Election Code should be strictly enforced. “In an attempt to balance these two overriding
principles, the Pennsylvania Supreme Court has ruled that certain provision of the Election
Code are mandatory, and some are directory.” Ballots should not be disqualified if they
fail to follow directory provisions of the law.

The campaign pointed to the use of the word “shall” throughout the Election Code,
and particularly in the sections of the code requiring a date, printed name, and address.
Regarding the ballots with a partial date handwritten on the outer envelope, the Court held
that those ballots should not be invalidated as the parties stipulated that such ballots were
received by Election Day.

Regarding the ballots with no date on the envelope, the Court found that the
Election Code was clear in its mandate of requiring a date along with a signature on the
outer envelope. However, the Court noted that the board co-mingled ballots from undated

37 In re: Canvass of Absentee and Mail-in Ballots of November 3, 2020 General Election, 1191 C.D. 2020
(Commw. Ct.); Petition for Allowance of Appeal denied, 676 MAL 2020 (Pa. Supreme Court).

- 66 -



outer envelopes with all other ballots, so it is impossible to tell which ballots came from
which envelopes. Because of the co-mingling of the improper ballots with the bulk of
properly-cast ones, the Court stated it would be unfair to disenfranchise these voters as a
result of the Board’s decision. The Court noted that although there was no case law on the
issue of co-mingling improper ballots with proper ones, the act of co-mingling was done
in the presence of both Republican and Democratic representatives, who could have
objected at that time. Thus, the Court implied that because the complaining party could
have stopped the Board from co-mingling the improper ballots, they have essentially
waived the issue.

Turning to the ballots with no handwritten name or address, a partial written
address, or a mismatched address on the outer envelope, the Court found that the “[f]ailure
of the elector to complete this information is not an error of law...there is no requirement
that filling out the declaration needs to include handwriting the elector’s name and
address.” These are minor irregularities which should not be a basis to invalidate ballots.

Finally, addressing the ballots enclosed but not sealed in their secrecy envelopes,
the Court found that there is no evidence that the electors failed to securely seal the ballot
in the privacy envelope as required by the election code. Because there is insufficient
evidence to determine whether the provision of the statute mandating sealing the ballot in
the secrecy envelope was violated by the elector — as opposed to simply having the seal
fail — the Court found that it would be an injustice to disenfranchise these voters, and
declined to overrule the Board regarding their decision to count these ballots as well.

On November 23, the campaign filed an Application for Expedited Treatment and
Summary Relief with the Commonwealth Court, asking that it grant summary adjudication
on an expedited basis. On November 25, the Commonwealth Court affirmed the decision
of the Bucks County Court of Common Pleas as it pertained to the electors’ failure to write
their names, addresses, and the dates of signatures on their ballots’ outer envelope. The
Commonwealth Court’s ruling cited the recently decided case In re: Canvass of Absentee
and Mail-In Ballots of November 3, 2020 General Election, holding that the Election Code
“does not require boards of elections to disqualify mail-in or absentee ballots submitted by
qualified electors who signed the declaration on their ballot’s outer envelope but did not
handwrite their name, their address, and/or date, where no fraud or irregularity has been
alleged.”

As to the ballots which were placed in the secrecy envelopes but not sealed, the
Commonwealth Court stated that the “legislature did not merely require the envelopes to
be sealed, but specified that it be ‘securely’ sealed.” However, the Commonwealth Court
noted that the instructions provided by the board of elections did not specify that the
envelope needed to be securely sealed and that if it was not the ballot may not be counted.
Given this, and the fact that it cannot be conclusively established that the voters failed to
seal their ballots, the Court held that its ruling regarding the sealing of secrecy envelopes
is to be applied prospectively only, and the 69 ballots which were unsealed in their secrecy
envelopes will not be invalidated.
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On December 4, the campaign filed an Emergency Petition for Allowance of
Appeal to the Pennsylvania Supreme Court. On December 8, the Emergency Petition for
Allowance of Appeal was denied.

Metcalfe v. Wolf'*8

On December 4, State Representative Daryl Metcalfe and several other Republican
state house members filed a Request for an Emergency Temporary Restraining Order and
Injunctive Relief and Compliant for Writ of Mandamus against Gov. Wolf, Secretary
Boockvar, and the Democratic State Electors of the Electoral College.

The complaint was premised on the assertion that the Governor and Secretary of
State failed to implement the recommendations in the 2019 Auditor General’s report
regarding deficiencies in the SURE system. Additionally, the complaint alleged that
Secretary Boockvar had been allowing “select organizations with close ties to the
Democratic Party ... direct[] access to the Commonwealth's SURE System.” In support of
this allegation, the complaint quotes Secretary Boockvar stating that she gave Rock the
Vote, a Democratic NGO, access to the SURE system.

Additionally, the complaint includes an affidavit from a USPS mail carrier who
transported completed Pennsylvania ballots from New York to Pennsylvania. It was
estimated by the affiant that there were close to 200,000 such ballots shipped in one batch.
The assertion was that these are falsified, fictitious, and illegal ballots.

Further, the complaint challenges some counties’ use of a notice-and-cure
procedure for defective ballots, quoting portions of the Pennsylvania Supreme Court’s
decision in Pennsylvania Democratic Party v. Boockvar as support for the contention that
the notice-and-cure policies pursued by some counties was illegal.

Other allegations of irregularities animated this complaint. For instance, Deputy
Secretary for Elections Marks announced that those who voted by mail-in or absentee and
whose ballots had been rejected as defective may go in person to a polling place and re-
cast their vote as a provisional ballot. It is alleged by Rep. Metcalfe that not only did this
policy contradict Election Code §§ 1308 and 1210, it was timed to coincide with a
Democratic Party campaign to tell voters who had voted by absentee or mail-in ballot to
go in-person to their polling place and cast an additional provisional ballot. It was further
alleged that this policy presumed the fact that the absentee and mail-in ballot would have
to have been pre-canvassed before Election Day in order for the county Boards of Election
to determine which absentee and mail-in ballots were defective or deficient prior to
Election Day — another violation of the Election Code.

Based on these irregularities and others covered in separate lawsuits detailed in this
memorandum, the petitioners sought a Writ of Mandamus from the Court “directing
Defendant Wolf to withdraw the certification of the 2020 presidential election,” as well as

138 Metcalfe v. Wolf, 636 MD 2020 (Commw. Ct.).
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temporary and permanent injunctive relief preventing the Democratic electors from casting
votes in the Electoral College.

On December 9, the Court denied the petitioners’ sought-after Writ of Mandamus
and Temporary and Permanent Injunctions. The Court found that the petitioners “are
unable to demonstrate a clear right to relief or likelihood of prevailing on the merits because
their underlying action, although styled as a complaint seeking a writ of mandamus, is
really an improper and untimely election contest.” In support of its ruling, the Court cited
Pennsylvania Supreme Court precedent holding that the proper remedies for violations of
the Election Code are to be found in the Election Code itself.

In re: Canvassing Observation'>

On November 3, President Trump’s campaign filed an appeal from the Philadelphia
Board of Elections decision denying his petition to conduct a closer inspection of the ballot
canvassing process at the Philadelphia Convention Center. The campaign claimed the way
its canvass observers were treated by the Philadelphia Board of Elections violated its
statutory right under § 1308(b) to observe the canvassing of ballots.

The Common Pleas Court held otherwise, finding that the statute relied on by the
campaign merely requires that the boards of elections allow the campaign’s observers to
“be present” at the canvassing operation — it does not require that the canvassers permit
the observers to see ballots being counted, ballots being removed from their outer
envelopes, and similar actions of the canvassers. The Court stated “the watchers’ purpose
is not to audit the individual ballots, and ‘meaningful observation’ or ‘meaningful access’
is not a legally recognized reason for a watcher getting close enough to do so.”

On November 4, the campaign appealed to the Commonwealth Court. On
November 5, the Commonwealth Court issued an opinion reversing the Philadelphia
Common Pleas Court. In so deciding, the Court pointed to language in Election Code §
1308(g)(1.1) that permitted campaigns to have attorneys, representatives, or watchers
present “in the room” where ballots are being canvassed.

This, the Court held, implied a right in the campaign to be more than just “present.”
“To find otherwise would completely undercut the intent of the Election Code by reducing
candidates’ representatives to tourists incapable of carrying out the observations allowed
by the Election Code for the purposes of reporting to the candidate they represent.” The
Court then found that the Philadelphia Board of Elections violated the Trump campaign’s
right to have observers present, discussing in some detail how his campaign’s observers
were kept away from the canvassing tables. The Court then pointed out that the
Philadelphia Board of Elections presented no evidence to contradict the campaign’s
observer’s testimony.

139 In re: Canvassing Observation, 241 A.3d 339 (Pa. 2020).
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On November 5, the Philadelphia Board of Elections filed an Emergency Petition
for Allowance of Appeal to the Pennsylvania Supreme Court. On November 9, the
Pennsylvania Supreme Court granted the Emergency Petition, on the following three legal
questions:

e  Whether, as a matter of statutory construction pursuant to Pennsylvania
law, the Commonwealth Court erred in reversing the trial court, which
concluded that Petitioner City of Philadelphia Board of Elections’
regulations regarding observer and representative access complied with
applicable Election Code requirements.

e Whether the issue raised in Petitioner’s petition for allowance of appeal
1s moot.

e If the issue raised in Petitioner’s petition for allowance of appeal is
moot, does there remain a substantial question that is capable of
repetition yet likely to evade review, and, thus, fall within an exception
to the mootness doctrine.

On November 17, the Pennsylvania Supreme Court issued its opinion, reversing the
Commonwealth Court and reinstating the ruling of the Philadelphia Common Pleas Court.

As an initial matter, the Pennsylvania Supreme Court noted that after the favorable
ruling from the Commonwealth Court, the campaign then filed for an injunction in the
federal District Court for the Eastern District of Pennsylvania, alleging that the
Philadelphia Board of Elections was not complying with the Commonwealth Court’s
ruling. Recognizing that there was a pending appeal to the Pennsylvania Supreme Court,
the federal District Court urged the parties to work out an agreement amongst themselves.

As to the first of three legal questions the court granted the petition on, mootness,
the Court held that the case was not moot because, even at that late date, ballots were still
being canvassed and the campaign wanted maximal access to the process.

Addressing the merits of the case, the Court restated the Philadelphia Board of
Elections’ position — that it is entitled to craft rules for the canvassing process, and that is
rule corralling the campaign observers into a segregated area was necessary to protect its
workers from physical assault and coronavirus. On the other hand, “[t]he Campaign argues
that, under the Board’s interpretation, merely being in the far end of a room like the
Convention Center, which is as large as a football field, would be sufficient to comport
with these requirements.”

In its analysis, the Pennsylvania Supreme Court agreed with the statutory
interpretation forwarded by the Philadelphia Common Pleas Court, explaining:

[T]hese provisions do not set a minimum distance between authorized
representatives and canvassing activities occurring while they “remain in
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the room.” The General Assembly, had it so desired, could have easily
established such parameters; however, it did not. It would be improper for
this Court to judicially rewrite the statute by imposing distance
requirements where the legislature has, in the exercise of its policy
judgment, seen fit not to do so.

Because the General Assembly did not include any language regarding distance of
observation, the Philadelphia Board of Elections was within its statutory authority to craft
the canvassing observation rules that it did. There was “no basis for the Commonwealth
Court to have invalidated these rules.” Justices Mundy and Saylor filed a dissenting
opinion.

Texas v. Pennsylvania et al'*’

On December 7, the State of Texas filed a Motion for Leave to File Bill of
Complaint against the Commonwealth of Pennsylvania and the States of Georgia,
Wisconsin, and Michigan in the United States Supreme Court. The complaint alleged that
these states’ election irregularities cumulatively acted to deprive Texas’s and the other
complaining states’ residents the right to a free and fair election. The State of Texas also
filed a Motion to Expedite and a Motion for a Preliminary Injunction and Temporary
Restraining Order.

The irregularities complained of in the Motion for Leave to File Bill of Complaint
included:

e Non-legislative actors’ purported amendments to States’ duly enacted election
laws, in violation of the Electors Clause’s vesting State legislatures with plenary
authority regarding the appointment of presidential electors;

¢ Intrastate differences in the treatment of voters, with more favorable [treatment]
allotted to voters — whether lawful or unlawful — in areas administered by local
government under Democrat control and with populations with higher ratios of
Democrat voters than other areas of Defendant States; and

e The appearance of voting irregularities in the Defendant States that would be
consistent with the unconstitutional relaxation of ballot-integrity protections in
those States’ election laws.

Texas asserted that all of these flaws in state election laws “violate one or more of the
federal requirements for elections” and “cumulatively preclude knowing who legitimately
won the 2020 election and threaten to cloud all future elections.” Missouri and 16 other
states backed Texas by filing an Amicus Curae brief with the United States Supreme Court.

140 Texas v. Pennsylvania, 592 U.S. 155 (2020) (denying Motion for Leave to File a Bill of Complaint).
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On December 14, the United States Supreme Court refused to hear the case. The
Court stated that “The State of Texas’s motion for leave to file a bill of complaint is denied
for lack of standing under Article III of the Constitution. Texas has not demonstrated a
judicially cognizable interest in the manner in which another State conducts its elections.
All other pending motions are dismissed as moot.”

Justice Alito, with whom Justice Thomas joined, would have accepted Texas’s Bill
of Complaint, as those Justices believe that the United States Supreme Court, as the court
of original jurisdiction as to matters between the States, cannot reject such cases. However,
even those two Justices would not have grated Texas the sought-after relief. Justice Alito
stated “[1]n my view, we do not have discretion to deny the filing of a bill of complaint in
a case that falls within our original jurisdiction. I would therefore grant the motion to file
the bill of complaint but would not grant other relief, and I express no view on any other
issue.”

-T2 -



Case 3:20-cv-01882-RDM Document 5 Filed 11/23/20 Page 1 of 2

THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

BOB BOLUS, SR,

Plaintiff :
V. : 3:20-CV-1882
(JUDGE MARIANI)
KATHY BOOCKVAR, et al.
Defendants
==/
AND NOW, THIS NVOVEMBER, 2020, upon review of

Magistrate Judge Mehalchick’s Report and Recommendation (“R&R”) (Doc. 4) for clear
error or manifest injustice, IT IS HEREBY ORDERED THAT:
1. The R&R (Doc. 4) is ADOPTED for the reasons stated therein.!

2. Plaintiff's request for a preliminary injunction (Doc. 1, at 19-20) is DENIED .2

' The R&R's reasoning with respect to Plaintiff's lack of standing as well as Plaintiff's inability to show
any likelihood of success on the merits is further supported by the Third Circuit's decision in Bognet v. Sec'y of
Commonweath of Pa., --F.3d--, 2020 WL 6686120 (3d Cir. 2020) and the recent District Court decision in
Donald J. Trump for President, Inc. v. Boockvar, --F.Supp.3d--, 2020 WL 6821992 (M.D.Pa. 2020).

?In adopting the R&R, the Court finds the Magistrate Judge’s determinations are in accordance
with recent Third Circuit case law setting forth the standard for preliminary equitable relief. Specifically,

... fo obtain a preliminary injunction the moving party must show as a prerequisite
(1) a reasonable probability of eventual succe ~ in the litigation, and (2) that it will be
irreparably injured ... if reliefis not granted.... [In addition,] the district court, in considering
whether to grant a preliminary injunction, should take into account, when they are
relevant, (3) the possibility of harm to other interested persons from the grant or denial
of the injunction, and (4) the public interest.

Del. River Port Auth. v. Transamerican Trailer Transport, Inc., 501 F.2d 917, 919-20 (3d Cir.

1974) (citations omitted).

Reilly v. City of Harrisburg, 858 F.3d 173, 176 (3d Cir. 2017). When requesting preliminary equitable relief,
the movant “must meet the threshold for the first two ‘most critical’ factors: it must demonstrate that it can

EXHIBIT
4
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3. Plaintiff's federal claims are DISMISSED WITH PREJUDICE.?
4. The Court declines to exercise supplemental jurisdiction over the remaining state
law claims, and those claims are DISMISSED WITHOUT PREJUDICE.

5. The Clerk of Court is directed to CLOSE this action.

United' étate; Eféirict Judge

win on the merits (which requires a showing significantly better than negligible but not necessarily more
likely than not) and that it is more likely than not to suffer irreparable harm in the absence of preliminary
relief.” /d. at 179. If these two “gateway factors” are met, a court should then consider the other two factors
and determine “in its sound discretion if all four factors, taken together, balance in favor of granting the
requested preliminary relief.” /d.

3 Preliminarily, the Complaint must be dismissed as Plaintiff lacks standing to bring this action.
Further, even if Plaintiff did have standing, the Complaint is one for “Declaratory and Injunctive Relief”. In
light of Magistrate Judge Mehalchick's analysis, and this Court’s Order adopting tt  &R’s reasoning and
conclusion that the request for a preliminary injunction must be denied, nothing remains for further litigation.
In addition, because Plaintiff's Complaint only requests relief pertaining to issues and events which have
already taken place, Plaintiff's requests, and thus the relief sought in his complaint, are moot. (See e.g.
Doc. 1, at ] 12 (requesting order/declaration/ injunction “prohibit[ing] Defendants from permitting the return
of absentee and mail-in ballots to locations other than the respective offices of the county boards of
elections. . "), id. (requesting order/declaration/injunction “bar(ring] county election boards from counting
absentee and mail-in ballots that lack a secrecy envelope or contain on that envelope any text, mark, or
symbol which reveals the electors’ identity, political affiliation, or candidate preference”), id. (requesting
order/declaration/injunction “permit[ting] poll watchers . . . to be present in all locations where votes are
cast. .. "), see also, Doc. 1, at 19-20). In any event, for the reasons set forth in the R&R and this Court's
Order, Plaintiff's claims are, as a matter of law, not redressable.

2
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

DONALD J. TRUMP FOR No. 4:20-CV-020/8

PRESIDENT, INC., et al.,
(Judge Brann)

Plaintiffs,
V.
KATHY BOOCKVAR, et al.,

Defendants.
MEMORANDUM OPINION
NOVEMBER 21, 2020

Pending before this Court are various motions to dismiss Plaintiffs’ First
Amended Complaint. Plaintiffs in this matter are Donald J. Trump for President,
Inc. (the “Trump Campaign”), and two voters, John Henry and Lawrence Roberts
(the “Individual Plaintiffs”).! Defendants, who filed these motions to dismiss,
include seven Pennsylvania counties (the “Defendant Counties™), as well as
Secretary of the Commonwealth Kathy Boockvar.?
l. INTRODUCTION

In this action, the Trump Campaign and the Individual Plaintiffs
(collectively, the “Plaintiffs”) seek to discard millions of votes legally cast by

Pennsylvanians from all corners — from Greene County to Pike County, and

1
Doc. 125.

2 1d. Since the filing of the initial complaint, there have also been several intervenors and
amicus petitioners.
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everywhere in between. In other words, Plaintiffs ask this Court to disenfranchise
almost seven million voters. This Court has been unable to find any case in which
a plaintiff has sought such a drastic remedy in the contest of an election, in terms
of the sheer volume of votes asked to be invalidated. One might expect that when
seeking such a startling outcome, a plaintiff would come formidably armed with
compelling legal arguments and factual proof of rampant corruption, such that this
Court would have no option but to regrettably grant the proposed injunctive relief
despite the impact it would have on such a large group of citizens.

That has not happened. Instead, this Court has been presented with strained
legal arguments without merit and speculative accusations, unpled in the operative
complaint and unsupported by evidence. In the United States of America, this
cannot justify the disenfranchisement of a single voter, let alone all the voters of its
sixth most populated state. Our people, laws, and institutions demand more. At
bottom, Plaintiffs have failed to meet their burden to state a claim upon which
relief may be granted. Therefore, | grant Defendants’ motions and dismiss
Plaintiffs’ action with prejudice.

II. BACKGROUND

A.  Legal and Factual Background

The power to regulate and administer federal elections arises from the

Constitution.® “Because any state authority to regulate election to those offices

8 Cook v. Gralike, 531 U.S. 510, 522 (2001).
-2-
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could not precede their very creation by the Constitution, such power “had to be
delegated to, rather than reserved to by, the States.””* Consequently, the Elections
Clause “delegated to the States the power to regulate the “Times, Places, and
Manner of holding Elections for Senators and Representatives,” subject to a grant
of authority to Congress to ‘make or alter such Regulations.””” Accordingly,
States’ power to “regulate the incidents of such elections, including balloting” is
limited to “the exclusive delegation of power under the Elections Clause.”®

Pennsylvania regulates the “times, places, and manner” of its elections
through the Pennsylvania Election Code.” The Commonwealth’s Constitution
mandates that “[e]lections shall be free and equal; and no power, civil or military,
shall at any time interfere to prevent the free exercise of the right of suffrage.”®
Recognizing this as a foundational principle, the Pennsylvania Supreme Court has
declared that the purpose of the Election Code is to promote “freedom of choice, a
fair election and an honest election return.”®

In October 2019, the General Assembly of Pennsylvania enacted Act 77,

which, “for the first time in Pennsylvania,” extended the opportunity for all

Id. (quoting U.S. Term Limits v. Thornton, 514 U.S. 779, 804 (1995)).

Id. (quoting U.S. Const. Art. I, § 4, cl. 1).

Id. at 523.

25 P.S. 88 2601, et seq.

Pa. Democratic Party v. Boockvar, 238 A.3d 345, 356 (Pa. 2020) (quoting Pa. Const., Art. I,
§5).

® Id. (quoting Perles v. Hoffman, 213 A.2d 781, 783 (Pa. 1965)).

-3-
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registered voters to vote by mail.2° Following the beginning of the COVID-19
outbreak in March 2020, the General Assembly enacted laws regulating the mail-in
voting system.!! Section 3150.16 of the Election Code sets forth procedural
requirements that voters must follow in order for their ballot to be counted.*?
These procedures require, for example, that voters mark their ballots in pen or
pencil, place them in secrecy envelopes, and that ballots be received by the county
elections board on or before 8:00 P.M. on Election Day.

Nowhere in the Election Code is any reference to “curing” ballots, or the
related practice of “notice-and-cure.” This practice involves notifying mail-in
voters who submitted procedurally defective mail-in ballots of these deficiencies
and allowing those voters to cure their ballots.!* Notified voters can cure their
ballots and have their vote counted by requesting and submitting a provisional
ballot.*®

Recently, the Supreme Court of Pennsylvania in Democratic Party of
Pennsylvania v. Boockvar addressed whether counties are required to adopt a

notice-and-cure policy under the Election Code.'® Holding that they are not, the

10 1d. at 352 (citing 25 P.S. §§ 3150.11-3150.17). Prior to the enactment of Act 77, voters were
only permitted to vote by mail if they could “demonstrate their absence from the voting
district on Election Day.” Id. (internal citations omitted).

11 E.g., 25P.S. § 3150.16.

12 .

13 .

14 Pa. Democratic Party, 238 A.3d at 372.

1> Doc. 93 at 9.

16 Pa. Democratic Party, 238 A.3d at 374.
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court declined to explicitly answer whether such a policy is necessarily
forbidden.’

Following this decision, Secretary Boockvar sent an email on November 2,
2020 encouraging counties to “provide information to party and candidate
representatives during the pre-canvass that identifies the voters whose ballots have
been rejected” so those ballots could be cured.'® From the face of the complaint, it
Is unclear which counties were sent this email, which counties received this email,
or which counties ultimately followed Secretary Boockvar’s guidance.

Some counties chose to implement a notice-and-cure procedure while others
did not.® Importantly, however, Plaintiffs allege only that Philadelphia County
implemented such a policy.?’ In contrast, Plaintiffs also claim that Lancaster and
York Counties (as well as others) did not adopt any cure procedures and thus
rejected all ballots cast with procedural deficiencies instead of issuing these voters
provisional ballots.?

Both Individual Plaintiffs had their ballots cancelled in the 2020 Presidential
Election.?? John Henry submitted his mail-in ballot to Lancaster County; however,

it was cancelled on November 6, 2020 because he failed to place his ballot in the

17 1d. (holding only that the Election Code “does not provide for the ‘notice and opportunity to
cure’ procedure sought by Petitioner”).

18 Doc. 125 at 1 129.

19 1d. at 17 124-27.

20 1d. at 1 127.

2L 1d. at 1 130.

22 1d. at 11 15-16.
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required secrecy envelope.z Similarly, after submitting his ballot to Fayette
County, Lawrence Roberts discovered on November 9, 2020 that his ballot had
been cancelled for an unknown reason.?* Neither was given an opportunity to cure
his ballot.?

B. The 2020 Election Results

In large part due to the coronavirus pandemic still plaguing our nation, the
rate of mail-in voting in 2020 was expected to increase dramatically. As
anticipated, millions more voted by mail this year than in past elections. For
weeks before Election Day, ballots were cast and collected. Then, on November 3,
2020, millions more across Pennsylvania and the country descended upon their
local voting precincts and cast ballots for their preferred candidates. When the
votes were counted, the Democratic Party’s candidate for President, Joseph R.
Biden Jr., and his running-mate, Kamala D. Harris, were determined to have
received more votes than the incumbent ticket, President Donald J. Trump and
Vice President Michael R. Pence. As of the day of this Memorandum Opinion, the
Biden/Harris ticket had received 3,454,444 votes, and the Trump/Pence ticket had
received 3,373,488 votes, giving the Biden ticket a lead of more than 80,000 votes,

per the Pennsylvania state elections return website.?® These results will become

2 1d. at 1 15.
24 1d. at 1 16.
2 1d. at 1 15-16.
% Pa. Dep’t of State, Unofficial Returns, Statewide, https://www.electionreturns.pa.gov/ (last
visited on November 21, 2020).
-6 -
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official when counties certify their results to Secretary Boockvar on November 23,
2020 — the result Plaintiffs seek to enjoin with this lawsuit.

C.  Procedural History

Although this case was initiated less than two weeks ago, it has already
developed its own tortured procedural history. Plaintiffs have made multiple
attempts at amending the pleadings, and have had attorneys both appear and
withdraw in a matter of seventy-two hours. There have been at least two perceived
discovery disputes, one oral argument, and a rude and ill-conceived voicemail
which distracted the Court’s attention from the significant issues at hand.?” The
Court finds it helpful to place events in context before proceeding further.

In the evening of November 9, 2020, Plaintiffs filed suit in this Court against
Secretary Boockvar, as well as the County Boards of Elections for the following
counties: Allegheny, Centre, Chester, Delaware, Montgomery, Northampton, and
Philadelphia.?® The original complaint raised seven counts; two equal-protection
claims, two due-process claims, and three claims under the Electors and Elections
Clauses.?

The following day, | convened a telephonic status conference with the
parties to schedule future proceedings. During that conference, | learned that

several organizations, including the Democratic National Committee, sought to file

27" Doc. 131 (denied).
28 See Doc. 1.
2 1d.
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intervention motions with the Court. Later that day, | set a briefing schedule.*
Additionally, November 17, 2020 was set aside for oral argument on any motions
to dismiss, and the Court further told the parties to reserve November 19, 2020 in
their calendars in the event that the Court determined that an evidentiary hearing
was necessary. Subsequent to the Court’s scheduling order, the proposed-
intervenors filed their motions, and the parties filed their briefings. Plaintiffs then
filed a motion for a preliminary injunction on November 12, 2020.3!

On November 12, 2020, Plaintiffs also underwent their first change in
counsel. Attorneys Ronald L. Hicks, Jr., and Carolyn B. McGee with Porter
Wright Morris & Arthur LLP filed a motion seeking to withdraw from the case.
The Court granted this motion, and Plaintiffs retained two attorneys from Texas,
John Scott and Douglas Brian Hughes, to serve as co-counsel to their original
attorney, Linda A. Kerns.

The next day, November 13, 2020, was a relatively quiet day on the docket
for this case, but an important one for the parties. That day, the United States
Court of Appeals for the Third Circuit issued a decision in Bognet v. Secretary

Commonwealth of Pennsylvania.®> This decision, though not factually connected

%0 See Doc. 35.

81 Doc. 89.

32 No. 20-3214, 2020 WL 6686120 (3d Cir. Nov. 13, 2020) (pending publication).
-8-
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to this matter, addressed issues of standing and equal protection relevant to the
Plaintiffs’ claims.

Thereafter, on Sunday, November 15, 2020 — the day Plaintiffs’ response to
Defendants’ motions to dismiss was due — Plaintiffs filed a First Amended
Complaint (the “FAC”) with the Court. This new complaint excised five of the
seven counts from the original complaint, leaving just two claims: one equal-
protection claim, and one Electors and Elections Clauses claim.** In addition, a
review of the redline attached to the FAC shows that Plaintiffs deleted numerous
allegations that were pled in the original complaint.

Plaintiffs acknowledge that under the Third Circuit’s decision in Bognet, this
Court cannot find that Plaintiffs have standing for their Elections and Electors
Clauses claim in the FAC. Plaintiffs represent that they have included this claim in
the FAC to preserve the argument for appellate review. Because Plaintiffs have
made this concession, and because the Third Circuit’s decision in Bognet is clear,
this Court dismisses Count Il for lack of standing without further discussion.

Defendants filed new motions to dismiss and briefs in support thereof on
November 16, 2020. That evening, less than 24 hours before oral argument was to

begin, Plaintiffs instituted a second series of substitutions in counsel. Ms. Kerns,

3 For example, Bognet held that only the General Assembly had standing to raise claims under
the Elections and Electors Clauses. Id. at *7. This ruling effectively shut the door on
Plaintiffs” allegations under those clauses of the Constitution.

% Doc. 125.

-9-
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along with Mr. Scott and Mr. Hughes, requested this Court’s permission to
withdraw from the litigation. | granted the motions of the Texan attorneys because
they had been involved with the case for approximately seventy-two hours.
Because oral argument was scheduled for the following day, however, and because
Ms. Kerns had been one of the original attorneys in this litigation, | denied her
request. | believed it best to have some semblance of consistency in counsel ahead
of the oral argument. That evening, attorney Marc A. Scaringi entered an
appearance on behalf of Plaintiffs. Furthermore, Mr. Scaringi asked the Court to
postpone the previously-scheduled oral argument and evidentiary hearing. The
Court denied Mr. Scaringi’s motion for a continuance; given the emergency nature
of this proceeding, and the looming deadline for Pennsylvania counties to certify
their election results, postponing those proceedings seemed imprudent.

On November 17, 2020, the Court prepared to address the parties in oral
argument. That morning, attorney Rudolph W. Giuliani entered his appearance on
behalf of Plaintiffs. With this last-minute appearance, Plaintiffs had made their
final addition to their representation.®® At the conclusion of the argument, |
determined that an evidentiary hearing (previously scheduled to take place on
November 19, 2020) was no longer needed and cancelled that proceeding. Instead,

I imposed a new briefing schedule in light of the FAC’s filing, which arguably

35 Ms. Kerns has since withdrawn from the case.
-10 -
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mooted the initial motions to dismiss. The parties submitted briefing on the
issues.3®

D. Plaintiffs” Claims

Plaintiffs’ only remaining claim alleges a violation of equal protection. This
claim, like Frankenstein’s Monster, has been haphazardly stitched together from
two distinct theories in an attempt to avoid controlling precedent. The general
thrust of this claim is that it is unconstitutional for Pennsylvania to give states
discretion to adopt a notice-and-cure policy. Invoking Bush v. Gore, Plaintiffs
assert that such local control is unconstitutional because it creates an arbitrary
system where some persons are allowed to cure procedurally defective mail-in
ballots while others are not.

Apparently recognizing that such a broad claim is foreclosed under the Third
Circuit’s decision in Bognet, Plaintiffs try to merge it with a much simpler theory
of harm based on the cancellation of Individual Plaintiffs’ ballots in order to satisfy

standing.®” Because Individual Plaintiffs’ votes were invalidated as procedurally

3% Separately, Plaintiffs filed a motion seeking leave to file a second amended complaint. Doc.
172. Having filed the FAC as of right, Plaintiffs may file a second amended complaint only
with the opposing party's written consent or the court's leave. During the oral argument on
November 17, 2020, Defendants indicated that they would not consent to the filing of a third
pleading and did not concur in the motion for leave to file this second amended complaint.

87 Plaintiffs initially appeared to base their standing under the Equal Protection Clause on the
theory that the notice-and-cure policy unlawfully allowed certain ballots to be counted, and
that this inclusion of illegal ballots diluted Plaintiffs’ legal votes. Doc. 1. After Bognet
expressly rejected this theory of standing, however, Plaintiffs have since reversed course and
now argue that their standing is based on the cancellation of Individual Plaintiffs’ votes and
the Trump Campaign’s “competitive standing.” 2020 WL 6686120, at *9-10; Doc. 124 at 2.

-11 -
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defective, Individual Plaintiffs argue, for purposes of standing, that their claim is
based on the denial of their votes. But on the merits, Plaintiffs appear to have
abandoned this theory of harm and instead raise their broader argument that the
lack of a uniform prohibition against notice-and-cure is unconstitutional .® They
assert this theory on behalf of both Individual Plaintiffs and the Trump Campaign.

That Plaintiffs are trying to mix-and-match claims to bypass contrary
precedent is not lost on the Court. The Court will thus analyze Plaintiffs’ claims as
if they had been raised properly and asserted as one whole for purposes of standing
and the merits. Accordingly, the Court considers Plaintiffs as alleging two equal-
protection claims. The first being on behalf of Individual Plaintiffs whose ballots
were cancelled. And the second being on behalf of the Trump Campaign and
raising the broad Bush v. Gore arguments that Plaintiffs allege is the main focus of
this lawsuit.*® The Court analyzes both claims separately for purposes of standing
and the merits analysis.
I1l. STANDING

Plaintiffs lack standing to raise either of their claims. “Article I11 of the

United States Constitution limits the power of the federal judiciary to ‘cases’ and

To the extent that Plaintiffs may still argue that votes have been unconstitutionally diluted
(see, FAC 1 97), those claims are barred by the Third Circuit’s decision in Bognet.
Plaintiffs essentially conceded that they were only setting forth the vote-denial theory for
purposes of standing when they stated on the record at oral argument that they believed
Individual Plaintiffs’ votes were lawfully cancelled. Hr’g. Tr. 110:22-111:02.
In briefing, Plaintiffs attempt to revive their previously-dismissed poll-watcher claims.
Count I does not seek relief for those allegations, but the Court considers them, infra.

-12 -
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‘controversies.””® To satisfy the case-or-controversy requirement, a plaintiff must
establish that they have standing.** Standing is a “threshold” issue.*? It is an
“irreducible constitutional minimum,” without which a federal court lacks
jurisdiction to rule on the merits of an action.** Consequently, federal courts are
obligated to raise the issue of standing sua sponte.*

The plaintiff bears the burden of establishing standing.*® To demonstrate
standing, he must show: (1) an injury in fact, (2) that is fairly traceable to the
challenged conduct of the defendant, and (3) that is likely to be redressed by a
favorable judicial decision.*® “In assessing whether a plaintiff has carried this
burden, [courts must] separate [the] standing inquiry from any assessment of the
merits of the plaintiff’s claim.”*” “To maintain this fundamental separation
between standing and merits at the dismissal stage, [courts] assume for the
purposes of [the] standing inquiry that a plaintiff has stated valid legal claims.”*

“While [the Court’s] standing inquiry may necessarily reference the ‘nature and

40 Pa. Voters All. v. Centre Cnty., No. 4:20-CV-01761, 2020 WL 6158309, at *3 (M.D. Pa. Oct.
21, 2020) (quoting Cotrell v. Alcon Laboratories, 874 F.3d 154, 161-62 (3d Cir. 2017)).

41 Cotrell, 874 F.3d at 161-62.

42 Wayne Land & Mineral Grp., LLC v. Del. River Basin Comm’n, 959 F.3d 569, 573-74 (3d
Cir. 2020) (internal citations omitted).

43 1d. at 574 (quoting Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992)).

44 1d. (quoting Seneca Reservation Corp. v. Twp. of Highland, 863 F.3d 245, 252 (3d Cir.
2017).

45 Cottrell, 874 F.3d at 162 (quoting Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016)).

4 1d. (quoting Spokeo, 136 S. Ct. at 1547).

47 1d.

8 1d. (citing Info. Handling Servs., Inc. v. Defense Automated Printing Servs., 338 F.3d 1024,
1029 (D.C. Cir. 2003)).
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source of the claims asserted,” [the Court’s] focus remains on whether the plaintiff
is the proper party to bring those claims.”*°

As discussed above, Plaintiffs allege two possible theories of standing.

First, Individual Plaintiffs argue that their votes have been unconstitutionally
denied. Under this theory, Individual Plaintiffs must show that Defendant
Counties’ use of the notice-and-cure procedure, as well as Secretary Boockvar’s
authorization of this procedure, denied Individual Plaintiffs the right to vote.>®
Second, the Trump Campaign maintains that it has competitive standing.®!

Both theories are unavailing. Assuming, as this Court must, that Plaintiffs
state a valid equal-protection claim, the Court finds that Individual Plaintiffs have
adequately established an injury-in-fact. However, they fail to establish that it was
Defendants who caused these injuries and that their purported injury of vote-denial
Is adequately redressed by invalidating the votes of others. The Trump
Campaign’s theory also fails because neither competitive nor associational

standing applies, and it does not assert another cognizable theory of standing.

49 1d. (brackets and internal citations omitted).

0 As discussed above, to the extent that Plaintiffs would have premised standing on the theory
that Pennsylvania’s purportedly unconstitutional failure to uniformly prohibit the notice-and-
cure procedure constitutes vote-dilution, such an assertion would be foreclosed under Bognet.
2020 WL 6686120, at *9-10. Accordingly, the Court will only consider whether Individual
Plaintiffs have standing under their vote-denial theory.

1 In the interest of comprehensiveness, the Court also addresses whether the Trump Campaign
has associational standing.
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A.  Voters
1. Injury in Fact

Individual Plaintiffs have adequately demonstrated that they suffered an
injury-in-fact. “[A] person’s right to vote is ‘individual and personal in nature.”””>?
Accordingly, the denial of a person’s right to vote is typically always sufficiently
concrete and particularized to establish a cognizable injury.>® This is true
regardless of whether such a harm is widely shared.>* So long as an injury is
concrete, courts will find that an injury in fact exists despite the fact that such harm
is felt by many.®

This is precisely the situation presented here. Individual Plaintiffs have
adequately pled that their votes were denied. As discussed above, the denial of a
vote is a highly personal and concrete injury. That Individual Plaintiffs had their
ballots cancelled and thus invalidated is sufficiently personal to establish an injury
in fact. It is of no matter that many persons across the state might also have had

their votes invalidated due to their county’s failure to implement a curing

52 Gill v. Whitford, 138 S. Ct. 1916, 1929 (2018) (quoting Reynolds v. Sims, 377 U.S. 533, 561
(1964)).

% See Gomillion v. Lightfoot, 364 U.S. 339, 349 (1960) (Whittaker, J.) (noting the distinction
between injuries caused by outright denial of the right to vote versus those caused by
reducing the weight or power of an individual’s vote). The Court notes that muc